PORT OF BROOKINGS HARBOR

Board of Commissioners
Special Meeting Agenda
Port Office
16330 Lower Harbor Rd
Brookings OR 97415

Wednesday, December 13, 2017 e 6:00 pm

Agenda
1. Call to Order and Roll Call

[

. Approval of Agenda

=

Agenda Related Public Comments *

[

. Executive Session — pursuant to ORS 192.660(2)(e)(f)(h)
a. Claim to Prescriptive Easement on Righetti/Port Boundary
b. Dave Hoover Construction
c. Sale of Port Real Property

5. Old Business
a. Port Counse! Procurement Process

6. New Business
a. Resolution No. 483, POBH Authorizing the Sale of Port Real Property
b. Procurement Request for Zola’s Sewer Upgrade

7. Non-Agenda Related Public Comments *

8. Adjournment

* Limited to a maximum of three minutes per person. A “Public Comment Request”, located near
the entrance, must be completed and turned into the Chairman prior to the beginning of the
meeting.

FULL MEETING PACKET AVAILABLE AT www.portofbrookingsharbor.com

This Institution is an Equal Opportunity Provider.



OLD BUSINESS AGENDA ITEM

DATE: December 13, 2017

RE:

TO:

General Port Counsel Procurement Process

Port of Brookings Harbor, Board of Commissioners

ISSUED BY: Gary Dehlinger, Port Manager

OVERVIEW

Board approved written statement of work for Port Counsel during the November 21,
2017 meeting.

* Board instructed Port Manager to proceed with the procurement process.

+ Port Manager requested review of Port procurement policies before proceeding with
“Request For Proposals™ to ensure the procurement policy is following current public
contracting laws.

+ Staff reviewed Resolution No 368 and 370 and has determined the Port does not have
the proper public contracting policy in place to select attorney proposals based on
criteria other than lowest bid.

+ SDAOQ provided the draft Public Contracting Personal Services Policy that was used to
develop the proposed draft to the Board.

« Staff has prepared a draft Resolution 484 and Public Contracting Policy to achieve the
Board's request to select attorney proposals based on muitiple criteria and not lowest
bid.

« Estimated expenses for Port Counsel in one calendar year is $20,000.

DOCUMENTS

» Draft Resolution No. 484 Public Contracting Personal Services............... Page 1

o General Port Counsel Statement............ccccooiviriiiivinen e Page 7

o OAR 137-047-0255. ...ttt rtieer s st erretsiaseassrrearenssessones Page 9

o OAR 137-047-0260.....ccinieieiiiiiiiiiiiirerinrrrrisreesterrsniesiersrsisnsatesessaes Page 12

o OAR 137-048-0200.... .o iiiiciiiiiiriiiieeriiersisietsterrierirsierersienssssosrans Page 15

o OAR 137-048-0210. ... .iiciiiiiiiiiiiriiieirreiirinrereisrierirstseersnensnsneensans Page 17

o OAR 137-048-0220........ccimiiiriniiiiiiiiaciieriitinioietsrieenensnansnrenrnenreannen Page 20

o OAR 137-048-0120.....000ieiiiienriiinieiiieieiniiiimieiietnermernerennen s enrenesan Page 26

8 ORSG 279A. e e s e e et et e et tr e enan Page 28

o ORS270B.....o i s e et s e sa e e nne Page 46

o ORS 270C..... e e e e e e Page 64

o Resolution No. 368 Procedures for Public Contracting.........cccoeevavnan.... Page 95

s Payments to Stebbins & Coffey since 2006.............cevmeeieiiiieniinen.n Page 105

COMMISSIONERS ACTION
» Board review and approval of Resolution No. 484 Public Contracting Personal Services.



DEBAFT

CURRY COUNTY, OREGON
THE PORT OF BROOKINGS HARBOR

RESOLUTION NO. 484

A RESOLUTION OF THE BOARD OF COMMISSIONERS
ADOPTING PUBLIC CONTRACTING RULES AND PRESCRIBING
RULES AND PROCEDURES FOR PUBLIC CONTRACTING

WHEREAS, the Port of Brookings Harbor is an Oregon special district
which is subject to Oregon Public Contracting Law; and

WHEREAS, in 2003 the Oregon Legislature substantially revised the
Oregon Public Contracting Code, and most of these revisions took effect March
1, 2005; and

WHEREAS, on March 1, 2005, the Port of Brookings Harbor's existing
public contracting rules became void, and the Port is required to adopt new

public contracting rules consistent with the revised Cregon Public Contracting
Code; and

WHEREAS, ORS 279A.065(5) provides that a local contracting agency
may adopt its own rules of procedure for public contracts that:

(A)  Specifically state that the model rules adopted by the Attomey
General do not apply to the contracting agency; and

(B}  Prescribe the rules of procedure that the contracting agency will
use for public contracts, which may include portions of the
model rules adopted by the Attorney General.

NOW, THEREFORE, BE IT RESOLVED THAT:

1. The Port of Brookings Harbor adopts the rules and procedure as
described in Exhibit A (attached).

2. The rules and procedure described in Exhibit A shall supercede
only Section 12 of Resolution 368.

PASSED AND ADOPTED on this 13th day of December 2017.

Angi Christian, President

ATTEST:
Commissioner

RESOLUTION NO. 484 — Page 1 |
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EXHIBIT A

RULES AND PROCEDURE FOR PUBLIC CONTRACTING INCLUDING
PERSONAL SERVICES

For non-state agencies (such as special districts), “personal services” are
whatever the govermning body decides they will be, by rule or legislative act. [See
ORS 279A.055.] ORS 279A.070 permits a local contracting agency to adopt
rules governing personal services contracts, and requires them to create
procedures for screening and selection. Typical examples of personal services
contracts are those with accountants, attorneys, consultants, physicians, artists,
architects, engineers, land surveying and related services (procured under ORS
279C.105 or 279C.110).

Note: The Attorney General's Public Contracting Code and Model Rules for
personal services contracts expressly do not apply to local contracting agencies.
Thus, there are no “default” rules for personal services contracts. A district that
wants to enter into personal services contracts without competitively bidding
those contracts, must adopt rules for doing so.

Purpose

The purpose of this policy is to establish guidelines for authorization regarding
personal services contracts, governed by State statues, primarily ORS 279A and
279C, as modified and adopted by the Board of Commissioners.

Policy

The Port of Brookings Harbor, as a special district, is subject to the Model Rules
adopted by the Attorney General under ORS 279A, 2798, and 279C, which
includes Division 46, 47, 48 and 49 in the Atiorney General's Public Model Rules
for contracting activities. Division 46 and 47 are applicable to Personal Services
contracts, while Division 48 rules are limited to professional services to be
performed by a licensed Architect or a Registered Professional Engineer (A&E).
The following policy governs all personal services contracts; subset apply only to
A&E Contracts, and are identified as such.

Definition

Personal services shall be defined to include those services that require
specialized technical, creative, professional, or communication skills or talents,
unique and specialized knowledge, or the exercise of discretionary judgment,
and for which the quality of the service depends on attributes that are unique to
the service provider. Such services shall include, but are not limited to:
architects, engineers, surveyors, attorneys, accountants, auditors, computer
programmers, artists, designers, performers, and consultants. The Port Manager
or their designee shall have the authority to determine whether a particular
service is a "personal service" under this definition.

RESOLUTION NO. 484 ~ Page 2 v
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Personal service contracts do not require a competitive bidding process. When
screening or selecting a personal service contractor, the District will consider
qualifications, performance history, expertise, knowledge and creativity, and the
ability to exercise sound judgment. The selection is based primarily on these
factors rather than price.

Selection Process for Personal Service Contracts other than A&E

a. Informal Selection Process (Under $100,000)
When the estimated cost of Consultant Services is not expected to exceed
$100,000 annually, proposals may be awarded that are solicited
informally, either orally or in writing. If it is practicable, proposals shall be
solicited from a sufficient number of qualified prospective proposes to
ensure that no fewer than three qualified proposes submit proposals. If
fewer than three qualified proposes submit proposals, the efforts made to
solicit proposals shall be documented in the District’s files. The selection
may be based on criteria including, but not limited to, each proposer‘s:

i. Particular capability to perform the services required;

ii. Experienced staff available to perform the services required, including
each
proposer’s recent, current and projected workloads;

iii. Performance history;

iv. Approach and philosophy used in providing services;

v. Fees or costs; and

vi. Geographic proximity to the project or the area where the services are to
be performed.

Price may be considered, but need not be the determining factor. Proposals
may also be solicited using a written request for proposal, at the District's
discretion.

b. Formal Selecting Process (Over $100,000)
The formal procedure shall be used whenever the estimated cost of
Consultant exceeds $100,000. Consultation Services may be obtained
using the formal selection procedure set forth in QAR 137-047-0255 or
137-047-0260.

Architect, Engineer, and related Services are a special class of Personal
Services Contracts, which are defined by ORS 279C.100 and are subject to
special provisions of these rules.

Selection Process for A&E Consultants

a. Direct Appointment Process (Under $50,000)
Consulting Services may be entered into a contract directly, when the
estimated cost does not exceed $50,000, as set forth in QAR 137-048-
0200.

RESOLUTION NO. 484 — Page 3 3



DIRIAEN;

b. Informal Selection Process (Under $150.000)

When the estimated cost of Consultant Services is not expected to exceed
$150,000, the informal selection procedure set forth in OAR 137-048-
0210, shall be used.

c. Formal Selecting Process (Over $150,000)

The formal procedure shall be used whenever the estimated cost of
Consultant Services exceeds $150,000, using the formal selection
procedure set forth in OAR 137-048-0220.

Procedures
The following procedures must be used for solicitation of A&E contracts:

Competitive Procurement
a. Direct Appointment Process

A&E Consultation Services may be appointed directly without completing
the competitive procurement process if the contract is under $50,000. The
appointment can include, but not be limited to: District’s current list of
consultants (OAR 137-048-0120); or another public contracting agency’s
current list of consultants, pursuant to an interagency or intergovernmental
agreement.

b. Informal Selection Process

When the estimated cost is equal to or less than $150,000 the following
informal selection process should be used:

Written Solicitation - Solicitations inviting written proposals shall be sent to
a minimum of five (5) prospective A&E Consultants to include at least:

(1) Description of project

(2) Anticipated contract performance schedule

(3) Conditions or limitations

(4) Date and time proposals are due

(5) Criteria upon qualified consultant will be selected

(6) Statement that proposer is responding at the own expense

(7) Statement directing proposers to protest procedures set forth in
Division 48 of these rules.

. Review Proposals - All proposals shall be reviewed, and the three most

qualified consuitants selected and ranked.

Competitive Informal Selection - The informal selection procedure shall be
competitive to the maximum extent practicable and the selection and

RESOLUTION NO. 484 — Page 4
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ranking based on criteria which include, but not limited to consultant’s
capacity to perform; number of experienced staff; perfformance history;
project approach and design philosophy; compensation information;
geographic proximity to the project.

iv. Negotiate Scope of Services- The District shall discuss and refine the
scope of services for the project and shall negotiate conditions, including
but not limited to a compensation and performance schedule with the
highest ranked consultant.

Note: If the scope of a project is revised during negotiations and the
estimated cost of the consultant’s services exceeds $150,000, then the
informal process will be terminated, and the services of a qualified
consultant shall be solicited using the formal selection process below.

c. Fomal Selection Process
This formal procedure shall be used whenever the estimated cost of
A&E consultant services exceeds $150,000.

i. Advertising - The Board of Directors must authorize the advertisement to
bid for goods and services when services exceed $150,000. All rules
related to advertising must be followed.

(1) Request for Qualifications (RFQ) - Used to develop a short list of at
least three qualified Consultants. Must be followed by a Request for
Proposal.

(2) Request for Proposal (RFP) - Whether preceded by an RFQ, the RFP
shall describe or contain project description, evaluation process,
whether interviews are anticipated, closing date and time, reservation
to reject any or all proposals, contract requirements, and a sample
contract.

(a) Procuring Departments shall create a Request for Proposals (RFP)
to include at a minimum:

() Background information and project description;

(i) Evaluation Criteria for Selection;

(i) Conditions or Limitations;

(iv) Whether interviews are possible;

(v) Proposal Due Date;

(vi) Reservation of the right to: seek clarification, negotiate, and
reject any and all proposals;

(vii) Statement that Proposers responding at own expense;

(viii) Protest Procedures

(ix) Special Contract Requirements;

RESOLUTION NO. 484 — Page 5 s
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(x) Statement of whether a pre-Proposal meeting will be held;
(xii) Sample Contract

(b) District shall advertise each RFP at least once in the publication of
general circulation, such as the Daily Journal of Commerce, no
fewer than fourteen (14) calendar days before the closing date of
the RFP.

ii. Pre-proposal meeting - May be held for all interested
consultants to discuss the proposed project and the required
consultant services.

iii. RFP Analysis - Consultant selection committee shall review,
score and rank all responsive proposals according to the criteria
included in the RFP.

iv. Contract Negotiations - Contract negotiations with the highest
ranked consultant shall be directed toward obtaining written
agreement.

v. Contract Award - Only the Board of Directors has the authority
to award a contract for services.

d. Solicitation Requirements
All formal solicitations require an RFP or RFQ, and must be in writing and
advertised at least once in the publication of general circulation, such as
the Daily Journal of Commerce, no fewer than fourteen (14) calendar days
before the closing date of the RFP or RFQ. Upon completion of contractor
selection and competitive procurement procedures, refer to Purchasing
Authority Policy.

RESOLUTION NO. 484 — Page 6



@Port ol Brookings Harbor

A Special District of the State of Oregon

GENERAL PORT COUNSEL

The Port of Brookings Harbor, a Special District of the State of Oregon, is recruiting for general port
counsel. We invite skilled attorneys with local government experience to apply for this position.

ABOUT THIS POSITION:

On a routine basis you will report directly to the Port Manager, but may interact directly with
Commissioners or employees when advisable in the Port’s interest. You will be responsible for a wide
range of legal matters, procurements, resolution of legal claims against the Port or claims made by the
Port on others, public records, meetings & contracts, preparation of ordinances & resclutions,
employment, leases, boundary issues, board operation and ethics.

RESPONSIBILITIES:

» Advise and counsel the Port Manager and/or the Board of Commissioners regarding a wide
variety of issues relating to local government;

* Prompt communication via telephone and email;

» Draft, review, negotiate and approve contracts, especially related to construction, professional
services, property transactions and leases.

e  Work with our insurer on worker’s compensation and third-party claims;

* Conduct research on a wide variety of issues and draft memas summarizing the research; and

¢ Lead responses to audits and investigations.

e Attend commissioner meetings as requested.

QUALIFICATIONS:

* Member of the Oregon State bar;

» S+years of legal experience with a primary emphasis on local government;

e Must be familiar with employment law, SDAO, OSHA and litigation management;

e Demonstrated sound business and legal judgement;

e Excellent organizational skills and ability to manage multiple projects simultaneously;
o Excellent writing and legal research skills

¢ Excellent references

Many issues may be handled via phone or email correspondence, however occasional travel may be
required if the Port Manager or Board of Commissioners request that you be present for a meeting.

Board Approved 11/21/17



HOW TO APPLY:

If you are interested in representing the Port of Brookings Harbor as legal counsel, please send a cover
letter, C.V., rate proposal, references and a proposed contract to:

Port of Brookings Harbor

P.0. Box 848

Brookings, OR 97415
info@portofbrookingsharbor.com

ABOUT THE PORT OF BROOKINGS HARBOR:

The Port District of Brookings Harbor covers an area of 400 square miles reaching from the mouth of
the Chetco River to the Oregon-California border, north to the drainage of the Pistol River, and east to
the Curry-Josephine County line. The Port District is governed by a five-member commission elected at-
large from the district, which has a population of approximately 16,000 people. The five-member Port
Commission is responsible for all the activities of the Port and the management of public assets.
Commissioners are elected at large from the district residents and serve without compensation for a
term of four years. There are four official positions within the Commission: President, Vice President,
Treasurer and Secretary. These positions are filled by election, within the Commission.

The Mission of the Port of Bookings Harbor is to preserve and enhance its economic activities; to
facilitate, through the creation of local, state and federal partnerships, the full economic potential of the
Port of Brookings Harbor and Curry County; and to develop a course of action, that over time, ensures
the self-sufficiency of the Port District. The Commissioners, Management and Staff of the Port of
Brookings Harbor recognize their primary responsibility is to optimally manage the publicly owned
assets of the Port for serving the public interest by encouraging economic growth of the Port District as
well as Curry County.

» The Port of Brookings Harbor District covers over 400 square-miles.

» The assessed valuation of the Port District is $968,000,000.

o The Port of Brookings Harbor represents over 75 percent of the population base for Curry
County.

» The Port of Brookings is the busiest recreational Port on the Oregon Coast with more than
31,000 bar crossings and more than 95,000 recreational users annuatly.

» The Port has more than 5,000 commercial fishing vessels that visit the Port annually.

¢ The Port moves more than 20 million pounds of bait, fuel, ice and fish products across its docks
annually.

= Because of its location and geographical configuration, the Port of Brookings Harbor is listed as a
"Harbor of Refuge" by the U.S. Coast Guard.

s The Chetco River, on which the Port is located, is the safest bar on the Oregon Coast with more
than 280 passable days per year.

« The Port of Brookings Harbor is classified as a Shallow-draft harbor. Shallow-draft harbors are
defined as those with 14 feet or less depth.

= Shallow-draft harbors are dependent upan commercial and recreational fishing to maintain port
infrastructure.

Board Approved 11/21/17
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Chapter 137

Division 47
MODEL RULES PUBLIC PROCUREMENTS FOR GOODS OR SERVICES

137-047-0255
Competitive Sealed Bidding

{1) Generally. A Contracting Agency may procure Goods or Services by competitive sealed bidding as set forth in ORS
279B.055. An Invitation to Bid is used to initiate a competitive sealed bidding solicitation and shall contain the
information required by 279B.055(2} and by section 2 of this rule. The Contracting Agency shall provide public notice of
the competitive sealed bidding solicitation as set farth in OAR 137-047-0300

{2} Invitation to Bid. in addition to the provisions required by ORS 279B.055(2), the Mnvitation to 8id shali include the
fellowing:

{a) General Information.

(A} Notice of any pre-Offer conference as follows:

(i} The time, date and location of any pre-Offer conference;

(ii) Whether attendance at the conference wiil be mandatory or voluntary, and

{ifi} A provision that provides that statements made by the Contracting Agency's representatives at the conference are
not binding upon the Contracting Agency unless confirmed by Written Addendum.

{B) The form and instructions for submission of Bids and any other special information, e g, whether Bids may be
submitted by electronic means [See OAR 137-047-0330 for required provisions of electronic Bids);

{C} The time, date and place of Opening:
(D) The office where the Solicitation Document may be reviewed;

(E) A statement that each Bidder must identify whether the Bidder is p “resident Bidder,” as defined in ORS 2794120
(1)

{F) Bidder's certification of nondiscrimination in obtaining required subcontractors in accordance with ORS 2794.110
{4). (See OAR 137-046-0210(2)): and

{G} How the Contracting Agency will notify Bidders of Addenda and how the Contracting Agency will make Addenda
available (See OAR 137-047-0430)

{b) Contracting Agency Need to Purchase, The character of the Goods or Services the Contracting Agency is purchasing
including. if applicable, a description of the acquisition, Specitications, delivery or performance schedule, inspection and
acceptance requirements. As required by Oregon Laws 2009, chapter BBQ, section 5, the Contracting Agency's
description of its need to purchase must:

(A} Identify tha scope of the work to be performed under the resulting Contract, if the Contracting Agency awards one;
(B) Outtine the anticipated duties of the Contractor under any resulting Contract;
{C} Establish the expectations for the Contractor's performance of any resulting Contract: and

(D} Unless tha Contracting Agency for Good Cause specifies otherwise, the scope of work must require the Contractor
o meet the highest standards prevalent in the industry or business most closely Involved in providing the Goods or
Services that the Contracting Agency is purchasing.

ic) Bidding and Evaluation Process.

https://secure.sos.state.or.us/oard/viewSingleRule.action;JSESSIONID OARD=RPGxsHQ... 12/6/2017
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[A) The anticippted solicitation schedule, deadiines, protest process, and evaluation process:

[B} The Contracting Agency shall set forth objective evaluation criteria in the Salicitation Document in accordance with

the requirements of ORS 2798.055{8)(a}. Evaluation ¢riteria need not be precise predictors of actual future costs, but to
the extent possible, the evaluation factors shall be reasonable estimates of actual future costs based oninformation the

Contracting Agency has available concerning future use: and

{C} If the Contracting Agency intends to Award Contracts to more than ane Bidder pursuant to QAR 137-047-0600{4)
{c}. the Contracting Agency shall identify in the Solicitation Document the manner [n which it will determine the number
of Contracts it will Award.

{d) Applicable preferences pursuant to QRS 279B.055(6} b}

{e) For Contracting Agencies subject to ORS 305.385, Cortractor’s certification of camplianice with the Oregon tax laws
inaccerdance with ORS 305 385

(f) All contractual terms and conditions in the form of Contract provisions the Contracting Agency determings are
applicable to the Procurement. As required by Oregon Laws 2009, chapter BBO, section 5. the Contract terms and
canditions must specify the consequences of the Contractor’s failure to perform the scope of work or to meet the
performance standards established by the resulting Contract. Those consequences may include, but are not limited to

(A} The Contracting Agency s reduction or withholding of payment under the Contract

(B} The Contracting Agency's right to require the Contractor to perform. at the Contractor's expense, any additional
work necessary to perform the statement of work or to meet the performance standards established by the resuiting
Contract; and

[C) The Contracting Agency's rights, which the Contracting Agency may assert individually or in combination, to declare
adefault of the resulting Contract, to terminate the resutting Contract, and to seek damages and other relief available
under the resulting Contract or applicable law.

{3} Good Cause. For the purposes of this rule, “Good Cause™ means a reasonable explanation for not requiring
Contractor to mect the highest standards, and may include an explanation of circumstances that support a finding that
the requirement would unreasonably {imit competition or is not in the best interest of the Contracting Agency The
Contracting Agency shall document in the Procurement file the basis for the determination of Good Cause for
specification otherwise. A Contracting Agency will have Good Cause to specify otherwize under the following
circumstances:

{a) The use or purpose to which the Goods or Services will be put does not justify a requirement that the Contractor
mect the highest prevalent standards in performing the Contract,

{b) Imposing express technical. standard, dimensional ar mathematical specifications will better ensure that the Goods
or Services will be compatible with or will operate efficiently or effectively with components, equipment, parts, Services
or information technology including hardware, Services or software with which the Goods or Services will be used,
integrated, or coordinated;

{c) The circumstances of the industry or business that provides the Goods or Services are sufficiently volatile in terms of
innovation or evolution of products, performance technigues, scientific developments, that areliable highest prevalent
standard does not exist or has not been developed,

{d) Any other circumstances in which Contracting Agency's interest in achieving cconomy, efficiency, compatibility or
availability in the Procurement of the Goods or Services reasonably outweighs the Contracting Agency's practical need
for the highest prevalent standard in the applicable or closest industry or business that supplies the Goods or Services
to be delivered under the resulting Contract

Statutory/Other Authority: ORS 279A.065
Statutes/Other Implemented: ORS 279B.055
History:

DOJ 15-2009.f. 12-1-0%.¢ert. ef. 1-1-10

DOJ 11-2004, f. 9-1-04, cert. ef, 3-1-05

Please use this link to bookmark or link to this rule
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Chapter 137
Division 47
MODEL RULES PUBLIC PROCUREMENTS FOR GOODS OR SERVICES

137-047-0260
Competitive Sealed Proposals

{1) Generally. A Contracting Agency may procure Goods or Services by competitive sealed Proposals as sct forth in ORS
279B8.060. A Contracting Agency shall use a Request for Proposal to initiate a competitive sealed Proposal solicitation.
The Request for Proposal must contain the information required by 2798.060(2) and by section {2) of this rute. The
Contracting Agency skall provide public notice of the Request far Proposal as set forth in OAR 137-047-0300

(2} Request for Proposal. In addition to the provisions required by ORS 279B.060(2), the Request for Proposal must
Include the following:

{a) Gencral Information.

{A] Notice of any pre-Offer conference as follows:;

{i} The time, date and location of any pre-Offer conference;

(i)} Whether attendance at the conference will be mandatory or voluntary; and

{Hi) A provision that provides that statements made by the Contracting Agency’s representatives at the conference are
not binding on the Contracting Agency unless confirmed by Written Addendum,

(B} The formand Iastructions for submission of Proposals and any other special information, e.g., whether Proposals
may be submitted by ¢lectronic means. (See OAR 137-047-0330 for required provisions of electronic Propesals);

(C) The time, date and place of Opening.
(D} The office where the Salicitation Document may be reviewed;

(E} Proposer's certification of nondiscrimination in obtaining required subcontractars in accordance with ORS
279A.110(4). (See OAR 137-046-0210(2)); and

{F} How the Contracting Agency will notify Proposers of Addenda and how the Contracting Agency will make Addenda
available. (See OAR 137-047-0430).

{b} Contracting Agency Need to Purchase. The character of the Goods or Services the Contracting Agency is purchasing
including, if applicable, a description of the acquisition. Specifications. delivery or performance schedule. inspection and
acceptance requirements. As required by ORS 2798.060{2}¢). the Contracting Agency's description of its need to
purchase must:

{A) identify the scope of the work to be performed under the resuiting Contract, if the Contracting Agency awards one;
(B} Outline the anticipated duties of the Contractor under any resulting Contract;
{C) Establish the expectations for the Contractor's performance of any resulting Contract: and

{D) Unless the Contractor under any resulting Contract will provide architectural, enginecring, photogrammeitric
mapping, transpartation planning, or fand surveying services. or related services that are subject to QRS 279C.100 to
279C 125, or the Contracting Agency for Good Cause specifies otherwise, the scope of work must require the
Contractor to meet the highest standards prevalent in the industry or business most closely involved in providing the
Goods or Services that the Contracting Agency is purchasing.

{c} Proposal and Evaluation Process,

https://secure.sos.state.or.us/oard/viewSingleRule.action?rule VrsnRsn=11252 12/6/2017
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{A) The anticipated solicitation schedule. deadlines, protest process, and evaluation process:

{B) The Cantracting Agency skall set forth selection criteriain the Solicitation Document in accordance with the
reguirements of ORS 279B.060(3){e}. Evaluation criteria need not be precise predictors of actual future costs and
performance, but to the extent possible, the criteria shall:

(1} Afford the Contracting Agency the ability to compare the Proposals and Proposers, applying the same standards of
comparison to all Proposers;

(i) Rationally reflect Proposers abilities to perform the resulting Contract in compliance with the Contract’s
requirements. and

{i} Permit the Contracting Agency to determine the relative pricing offered by the Proposers, and Lo reasonably
estimate the costs to the Contracting Agency of entering into aContract based on each Proposal, considering
information avaitable to the Contracting Agency and subject to the understanding that the actual Contract costs may
vary as a result of the Statement of Work ultimately negotiated or the quantity of Goods or Services for which the
Contracting Agency contracts.

{C) If the Contracting Agency’s solicitation process calls for the Contracting Agency to establish a Competitive Range,
the Contracting Agency shall generally describe, in the Salicitation Document, the criteria or parameters the
Contracting Agency will apply to determine the Competitive Range. The Cantracting Agency, however, subsequently
may determine or adjust the number of Proposers in the Competitive Range In accordance with QAR 137-047-0261(6)

{d) Applicable Preferences, including those described in ORS 279A.120, 279A.125(2} and 282.210.

{e} For Contracting Agencies subject to ORS 305 385, the Propasers' certification of compliance with the Oregon tax
laws in accordance with ORS 305 385

{Fy All contractual terms and conditions the Contracting Agency determines are applicable to the Pro¢urement The
Contracting Agency's determination of contractual terms and conditions that are applicable to the Procurement may
take into consideration, as authorized by ORS 279B.060(3), those contractual terms and conditions the Contracting
Agency will not include in the Request for Proposal because the Contracting Agency either will reserve them for
negotiation, or will request Proposers to offer or suggest those terms or canditions. (See QAR 137-047-0240(3))

(g) As required by ORS 2798.060{2}(h}, the Contract terms and conditions must specify the consequences of the
Contractor s failure to perform the scope of work or to meet the performance standards established by the resulting
Contract. Those consequences may include, but are not limited to:

{A) The Contracting Agency’s reduction or withhiolding of payment under the Contract;

{B) The Contracting Agency's right to require the Contractor to perform, at the Contractor's expense, any additional
work necessary to perform the scope of work or to meet the performance standards established by the resulting
Contract; and

{C} The Contracting Agency's rights. which the Contracting Agency may assert individually or in combination, to declare
a default of the resulting Contract, to terminate the restlting Conttract, and to seek damages and other relief available
under the resuiting Contract or applicable law.

[3) The Contracting Agency may include the applicable contractual terms and conditions in the form of Contract
provisions, or Jegal concepts to be included in the resulting Contract. Further, the Contracting Agency may specify that
it will include or use Proposer’s terms and conditions that have been pre-negotiated under OAR 137-047-0550(3), but
the Contracting Agency may only include or use a Proposer's pre-negotiated terms and conditions in the resulting
Contract to the extent those terms and conditions do not materially conflict with the applicable contractual terms and
conditions. The Contracting Agency shall not agree to any Proposer's terms and conditions that were expressly rejected
in a sodicitation protest under OAR 137-047-0420.

(4} For multiple Award Contracts, the Contracting Agency may enter into Contracts with different terms and conditions
with cach Contractor to the extent those terms and conditions do no! materially confiict with the applicable contractual
terms and conditions. The Contracting Agency shall not agree to any Proposer's terms and conditions that were
expressly rejected In a solicitation protest under QAR 137-047-0420

(5) Good Cause. Far the purposes of this rule, "Good Cause™ means a reasonable explanation for not requiring
Contractor to meet the highest standards prevalent in the industry or business most closely involved in providing the
Goods or Services under the Contract, and may include an explanation of circumstances that suppert a finding that the
reguirement would unreasonably limit competition or is not in the best interest of the Contracting Agency. The
Contracting Agency shall document in the Procurement file the basis for the determination of Good Cause for
specifying otherwise. A Contracting Agency will have Good Cause to specify otherwise when the Contracting Agency
determines:

{a) The use or purpaose to which the Goods or Services will be put does not justify a requiresnent that the Contractor
mect the highest prevalent standards in performing the Contract;
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{b} Imposing express technical. standard, dimensional or mathematical specifications will better ensure that the Goods
or Sesvices will be compatible with, or will operate efficiently or effectively with, associated information technology,
hardware, software, components, equipmest. parts, or on-going Services with which the Goods or Services will be used
integrated, or coordinated;

{c) The circumstances of the industry or business that provides the Goods or Services are sufficiently volatile in terms of
innovation or evolution of products, perfarmance techniques, or scientific developments, that arefiable highest
prevalent standard does not exist or has not been developed

(d) That other circumstances exist In which the Contracting Agency's interest in achieving cconomy, efficiency,
compatibility or availability in the Procurement of the Goods or Services reasonably outweighs the Contracting
Agency's practical need for the highest standard prevalent in the applicable or closest industry or business that supplies
the Goods or Services to be delivered under the resulting Contract

Statutory/Qther Authority: ORS 279A 065
Statutes/Other Implemented: ORS 2798060, OL 2015 & ch 325 (HB 2716)
History:

D0OJ 18-2015.F 12-31-15,cert. ef. 1-1-16
D0J2:2015,F &cert.ef. 2:3-15

Reverted to DOJ 10-2011,f. 11-29-11, cert. ef. 1-1-12
0D0J 10-2014{Temp). . & cert ef, 7-1-14 thru 12-26-14
00J 10-2011,f.11-29-11, cert. ef. 1-1-12

D0OJ 152009 f.12-1-09, cert. ef. 1-1-10

DQJ 20-2005 f. 12-27-05, cert. ef. 1-1-06

DCJ 11-2004.F.9-1-04, cert, ef. 3-1-05

Pleasc use this link to bookmark or link ta this rule
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Department of Justice

Chapter 137

Division 48
MODEL RULES CONSULTANT SELECTION: ARCHITECTURAL, ENGINEERING AND LAND
SURVEYING SERVICES AND RELATED SERVICES CONTRACTS

137-048-0200
Direct Appointment Procedure

{1} Contracting Agencies may enter into a Contract directly with a Consultant without following the selection
procedures set forth edsewhere In these rules if:

{a} Emergency. Contracting Agency finds that an Emergency exists,; or
{b) Smatl Estimated Fee. The Estimated Fee to be pald under the Contract does not exceed $100.000: or

{c) Continuation of Project With Intermediate Estimated Fee. For Contracting Agencies where a Project is being
continued, as more particularly described below, and where the Estimated Fee will not exceed $250,000, the
Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related
Services to be performed under the Contract must mect the following requirements

{A) The services consist of or are related to Architectural, Engineering. Photogrammetric Mapping, Transportation
Planring or Land Surveying Services or Related Services that have been substantially described, planned or otherwise
previously studied in an earlier Contract with the same Consuttant and are rendered for the same Project as the
Architectural, Enginecring, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related
Services rendered under the earlier Contract:

{B} The Estimated Fee to be made under the Contract does not exceed $250,000: and

{C} The Contracting Agency used either the formal selection procedure under QAR 137-048-0220 (Farmal Selection
Procedure} or the formal selection procedure applicable to selection of the Consuitant at the time of original selection
to select the Consuliant for the earlier Contract: or

{d) Continuation of Project With Extensive Estimated Fee. For Contracting Agencies where a Project is being continued
as more particularly described below, and where the Estimated Fee is expected to exceed $250.000. the Architectural,

Engineering, Photogranwnetric Mapping, Transportation Planning or Land Surveying Services or Related Services to be
performed under the Conltract must meet the following requirements

(A) The services consist of or are related to Architectural, Engineering, Photogrammetric Mapping, Transportation
Planning or Land Surveying Services or Related Services that have been substantially described, planned or otherwise
previously studied under an earlier Contract with the same Consultant and are rendered for the some Project as the
Architectural, Engineering, Photogrammetric Mapping. Transpartation Planning or Land Surveying Services or Related
Services rendered under the earlier Contract;

(B) The Contracting Agency used either the formal selection procedure under QAR 137-048-0220 (Formal Selection
Procedure) or the formal selection procedure applicable to selection of the Consultant at the time of original selection
to select the Consultant for the earlier Centract; and

{C) The Contracting Agency makes written findings that entering into a Contract with the Consultant, whether in the
form of an amendment to an existing Contract or a separate Contract for the additional scope of services, will

{i} Promote efticient use of pubslic funds and resources and result in substantial cost savings to the Contracting Agency:
and,

{if) Protect the integrity of the Public Contracting process and the competitive nature of the Procurement by not
encouraging favoritism or substantially diminishing competition in the award of the Contract
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(2} Contracting Agencies may select a Consultant for a Contract under this rule from the following sources:

|a} The Contracting Agency's list of Consultants that is created under OAR 137-048-0120(List of Interested
Consultants; Performance Record);

{b) Another Contracting Agency's list of Consultants that the Contracting Agency has created under OAR 137-048-
0120{List of Interested Consuitants; Performance Record), with written consent of that Conltracting Agency; or

{c) All Consultants offering the required Architectural, Engineering, Photogrammetric Mapping. Transportation
Planning or Land Surveying Services or Related Services that the Contracting Agency reasonably can identify under the
circumstances.

(3) The Contracting Agency shall direct negotiations with a Consultant selected under this rule toward obtaining
written agreement on:

{a) The Consultant's performance obligations and performance schedule:

{b} Payment methadology and a maximum amount payable to the Consultant for the Architectural, Engineering,
Photogrammetric Mapping. Transportatien Planning or Land Surveying Services or Related Services required under the
Contract that s fair and reasonable to the Contracting Agency as determined solely by the Contracting Agency, taking
into account the value, scope, complexity and nature of the Architectural, Engineering, Photogrammetric Mapping.
Transpertation Plarning or Land Surveying Services or Related Services, and

{c) Any other provisions the Contracting Agency believes tabe in the Contracting Agency's best interest to negotiate,

Statutory/Other Authority: ORS 279A.065,0L 2011 &ch 458
Statutes/Other Implemented: ORS 279C110& 279C.115. 0L 2011 & ch 458
History:

DOJ10-2011,F 11-29-11, ¢ert. ¢f. 1-1-12

DOJ 15-2009,f.12:1-09.cert. ef. 1-1-10

D0J 19-2007,1. 12-28-07, cert. cf. 1-1-08

DOJ 20-2005.f 12-27-05, cert, of. 1-1-06

DOJ 11-2004, . 9-1-04, cert.ef, 3-1-05
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Department of Justice

Chapter 137

Division 48
MODEL RULES CONSULTANT SELECTION: ARCHITECTURAL, ENGINEERING AND LAND
SURVEYING SERVICES AND RELATED SERVICES CONTRACTS

137-048-0210
Informal Selection Procedure

{1} Contracting Agencies may use the informal selection procedure described in this rule to obtaln a Contract if the
Estimated Fee is expected not to exceed $250,000,

{2) Contracting Agencices using the informal selection procedure on the basis of qualifications alone or, for Related
Services, on the basis of price and qualifications shall:

{a) Create arequest for Proposals {*RFP") that includes at a minimum the following:

{A) A description of the Project for which a Consultant's Architectural, Engineering. Photogrammetric Mapping,
Transportation Planning or Land Surveying Services or Related Services are needed and a description of the
Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related
Services that will be required under the resulting Contract;

(B} The anticipated Contract perfarmance schedute;

(C) Conditions or limitations, if any, that may constrain or prohibit the selected Consultant’s abllity to provide additional
services related to the Project, including construction services:

{D} The date and time Proposals are due and other directions for submitting Proposals;

{E) Criteria upon which the most qualified Consultant will be selected. Selection criteria may include, but are not limited
to, the following:

{i} The amount and type of resources and number of experienced staff the Consultant has committed to perform the
Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related
Services described in the RFP within the applicable time limits, including the ¢urrent and projected workioads of such
staff and the proportion of time such statf would have available far the Architectural, Engineering, Photogrammetric
Mapping, Transportation Planning or Land Surveying Services or Related Services,

{ii} Proposed management techntiques for the Architectural, Engineering, Photogrammelric Mapping, Transportation
Planning or Lari Surveying Services or Related Services described in the RFP;

(i) A Consuitant's capability. experience and past performance history and record in providing similar Architectural,
Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services,
including but not limited to quality of work, ability to meet schedules, cost control methods and Contract administration
practices;

(iv} A Censultant's approach to Architectural, Engineering, Photogrammetric Mapping, Transportation Planring or Land
Surveying Services or Related Services described in the RFP and design philosophy, If applicable;

{v} A Consultant's geographic proximity to and famitiarity with the physical location of the Project;

{vi} Volume of work, if any, previously awarded to a Consultant, with the objective of effecting equitable distribution of
Contracts among qualified Consultants, provided such distribution does not violate the principle of selecting the most
qualified Consultant for the type of professional services required;

{vii) A Consultant's ownership status and employment practices regarding women, minorities and emerging smal)
businesses or historically underutilized businesses

https://secure.sos.state.or.us/oard/viewSingleRule.action?rule VrsnRsn=11393 12/6/2017
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{viii) If the Contracting Agency is sclecting a Consultant to provide Related Services, pricing policies and pricing
proposals or other pricing information, including the number of hours proposed for the services required. expenses,
hourly rates and overhead.

{F) A Statement that Proposers responding to the RFP do so solely at their expense, and Contracting Azency is not
responzsible far any Proposer expenses associated with the RFP,

(G} A statement directing Proposers to the protest procedures set forth in theze Division 48 rutes; and
(H} A sample form of the Contract.

(b} Provide an RFP to a minimum of five (5) prospective Consultants. If fewer than five {5) prospective Consultants are
available, Contracting Agencies shall provide the RFP to all available prospective Consultants and shall maintain a
written record of the Contracting Agencies efforts to locate available prospective Consultants for the RFP. Contracting
Agencies shall draw prospective Consultants from.

{A} The Contracting Agency's list of Cansultants that is created and maintained under OAR 137-048-0120 (List of
Interested Consultants; Performance Record);

{B) Another Contracting Agency's list of Consultants that Is created and maintained under OAR 137-048-0120(List of
Intercsted Consultants; Performance Record): or

{C) All Consultants that the Contracting Agency reasonably can locate that offer the desired Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services, or any
combination of the foregoing.

{c) Review and rank afl Proposals received according to the criteria set forth in the RFP. and sebect the three highest
ranked Proposers.

{3) Contracting Agencies using the infarmal selection procedure for Related Services on the basis of price Proposals and
other pricing information alone shatl:

{a} Creatc an RFP that includes at a minimum the following:

{A) A description of the Project for which a Consultant’s Related Services are needed and a description of the Related
Services that will be required under the resulting Contract;

(B} The anticipated Contract performance schedule:

(C) Conditions or limitations, if any, that may constrain or prohibit the selected Consultant’s ability to provide additional
services related to the Project. including construction services:

{D) The date and time Proposals arc due and other directions for submitting Proposats;

(E} Any minimum or pass-fail qualifications that the Proposers must meet, Including but not limited to any such
qualifications in the subject matter areas described in section (2){a){E}[i} through section [2}(a) [E}vii] of this rule that are
related to the Related Services described inthe RFP,

{F) Pricing criteria upon which the highest ranked Consuitant will be selected. Pricing criteria may include, but are not
limited to, the total price for the Related Services described in the RFP, Consultant pricing policies and other pricing
infermation such as the Consultant's estimated number of staff hours needed to perform the Related Services described
in the RFP, expenses, hourly rates and overhead:

{G) A statement directing Proposers to the protest procedures set forthin these Division 48 rules; and
{H} A sample form of the Contract,

{b) Provide the RFP to a minimum of five (5} prospective Consultants. If fewer than five (5) prospective Consultants are
available. Contracting Agencies shall provide the RF P to all avaitable prospective Consultants and shall maintain a
writtenrecord of the Contracting Agencies’ efforts to locate available prospective Consultants for the RFP. Contracting
Agencies shall draw prospective Consultants from:

{A) The Contracting Agency's list of Consultants that is created and maintained under OAR 137-048-0120 (List of
Interested Censultants; Performance Record):

(B} Another Contracting Agenty's list of Consultants that is created and maintained under QAR 137-048-0120(LIst of
Interested Consultants: Performance Record); or

[C) All Consultants that the Contracting Agency reasonably can locate that offer the desired Related Services. and.

[c) Review and rank all responsive Bropasals received, according Lo the total price for the Related Services described in
the RFP, Consultant pricing policies and other pricing infermation requesied in the RFP, including but not limited to the
number of hours proposed for the Related Services required, expenses, houriy rates and overhead, and select the thres
highest-ranked Proposers.
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{4) When the Estimated Fee in an informal selection procedure is expected not to exceed $150,000, the Contracting
Agency is only required to provide the RFP under sections (2} and {3} of this rule to three {3} prospective Consultants. If
fewer than three (3} prospective Consultants are available, the Contracting Agency shall provide the RFP to all available
prospective Consuitants and shall maintain a written record of the Contracting Agency's efforts to locate available
prospective Consultants for the RFP

(5) If the Contracting Agency does not cancel the RFP after it reviews the Proposals and ranks each Proposer, the
Contracting Agency will begin negotiating a Contract with the highest ranked Proposer. The Contracting Agency shall
direct Contract negotiations toward obtaining written agreement on the following:

{2} The Consultant's performance obligations and performance schedule;

{B) Payment methodology and a maximum amount payabie to the Consultant for the Architectural, Engineering,
Photogrammetric Mapping. Transportation Planning or Land Surveying Services or Related Services required under the
Contract that is fair and reasonable to the Contracting Agency as determined solely by the Contracting Agency, taking
into account the value, scope. complexity and nature of the Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services or Related Services; and

{c) Any other provisions the Contracting Agency believes to be in the Contracting Agency's best interest to negotiate.

(&) The Contracting Agency shall, either orally or in writing, formatly terminate negotiations with the highest ranked
Propeser, If the Contracting Agency and the Proposer are unable for any reasan to reach agreement on a Contract
within a reasonable amount of time. The Contracting Agency may thereafter negatiate with the second ranked
Propaser, and if necessary, with the third ranked Proposer, In accordance with section {4) of this rute, until negotiations
result ina Contract. If ncgotiations with any of the top three Proposers do not result in a Contract within areasonable
amount of time, the Contracting Agency may end the particular infarmal solicitation and thereafter may proceed with a
new informal solicitation under this rule or procced with a formal solicitation under QAR 137-048-0220 (Formal
Selection Procedure}.

17} The Contracting Agency shall terminate the Informal sefection procedure and procecd with the formal selection
procedure under QAR 137-048-0220if the scope of the anticipated Contract is revised during negotiations so that the
Estimated Fee will exceed $250,000.

Statutory/Other Authority: ORS 279A.065.0L 2011 & ch458
Statutes/Other Implemented: ORS 279C.110,0L, 2011 & ch 458
History:

D0J 2-2015,F. &cert, ef. 2-3-15

Reverted to DOJ 10-2011, 1. 11-29-1%, cert ef. 1-1-12

DOJ 10-2014{Temp), f. & cert. of. 7-1-14 thru 12-26-14

DOJ 10-2011,§.11-29-11, cert. ef. 1-1-12

DOJ 15-2009,£.12-1-09, cert. ef. 1-1-10

DOCJ 19-2007,.12-28.07, cert. ef. 1-1-08

DQJ 20-2005,F 12-27-05, cert. of 1-1-06

DOJ 11-2004, . 9-1-04, cert. ef. 3-1-05
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Department of Justice

Chapter 137

Division 48
MODEL RULES CONSULTANT SELECTION: ARCHITECTURAL, ENGINEERING AND LAND
SURVEYING SERVICES AND RELATED SERVICES CONTRACTS

137-048-0220
Formal 5election Procedure

(1) Subject to QAR 137-048-0130 {Applicable Selection Procedures, Pricing Information; Disclosure of Propaosals),
Contracting Agencies shall use the formal selection procedure described in this rule to select a Consultant if the
Consultant cannot be selected under cither 137-048-0200 {Direct Appointment Procedure) or under 137-048-0210
{Informal Selection Procedurc). The formal selection procedure described in this rule may otherwise be used at
Contracting Agencies’ discretion.

(2) Contracting Agencies using the formal selection procedure shall obtain Contracts threugh public advertisement of
RFPs, or Requests for Qualifications followed by RFPs.

(a} Except as provided in subsection {b) of this section, a Contracting Agency shall advertise each RFP and RFQ at least
onte in at least one newspaper of general circulation in the area where the Project is located and in as many other issues
andd publications as may be necessary or desirable to achieve adequate competition, Qther issues and publications may
include, but are not limited to, local newspapers, trade journals, and publications targeted to reach disadvantaged
business enterprise ("DBE"), service-disabled veteran business (*SDVB"). minarity business enterprise {*MBE”), women
business enterprise {*"WBE") and emerging small business enterprise {"ESB") audicnces.

{A) A Contracting Agency shall publish the advertisernent within a reasonable time befare the deadline for the Proposal
submission or response to the RFQ or RFP, but in any event no fewer than fourteen (14) calendar days before the
tlosing date set forthin the RFQ or RFP.

{B) A Contracting Agency shall include a bricf description of the following items in the advertisement
(i} The Project;

(if) A description of the Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services or Related Services the Contracting Agency seeks;

(iii} How and where Consultants may obtain a copy of the RFQ or RFP, and
{iv} The deacliine for submitting a Proposal or response to the RFQ or RFP.

{b} In the alternative to advertising in a newspaper as described in subsection {2){a) of this rule, the Contracting Agency
shall publish each RFP and RFQ by one or mare of the electronic methods identified in QAR 137-046-0110{14) The
Contracting Agency shall comply with subsections {2}(a}(A} and (21{a}{B) of this ruie when publishing advertisements by
electronic methods.

{c) A Contracting Agency may send notice of the RFP or RFQ directly to all Consultants on the Contracting Agency’s list
of Consultants that is created and maintained under OAR 137-048-0120 (List of Interested Consultants, Performance
Record).

{3} Request for Qualifications Procedure. Contracting Agencies may use the RFQ procedure to evaluate potential
Consultants and establish a short list of qualified Consultants to whom the Contracting Agency may issue an RFP for
some or all of the Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying
Services or Related Services described in the RFQ.

{a) A Contracting Agency shall include the following, at a minimum, ineach RFQ:

(A} A brief description of the Project for which the Contracting Agency is seeking a Consultant;
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{B) A description of the Architectural, Engineering. Photogrammetric Mapping. Transportation Planning or Land
Surveying Services or Related Services the Contracting Agency seeks for the Project;

{C} Conditions or limitations, if any, that may constrain or prohibit the selected Consuitant's ability to provide additional
services related to the Project, including but not limited to ¢construction services

{D) The deadline for submitting a response to the RFQ:;

() A description of required Consultant qualifications for the Architectural, Engineering, Photogrammetric Mapping,
Transportaticn Planning or Land Surveying Services or Related Services the Contracting Agency secks:

{F) The RFQ evaluation criteria, including weights, points or other classifications applicable to each criterion:

(G} A statement whether or not the Contracting Agency will hold a pre-qualification meeting for all interested
Consultants to discuss the Project and the Architectural, Engineering, Photogrammetric Mapping, Transpartation
Planning or Land Surveying Services or Related Services described in the RFQ and if a pre-qualification meeting will be
held, the location of the meeting and whether or not attendance is mandatory; and

{H) A Statement that Consultants responding to the RFQ do so soleiy at their expense, and that the Contracting Agency
is not responsible for any Consultant cxpenses associated with the RFQ.

{b} A Contracting Agency may include a request for any or all of the following in each RFQ:
(A} A statement describing Consultants’ general qualifications and related performance information;

{B) A description of Consultants’ specific qualifications to perform the Architectural, Engineering. Photogrammetric
Mapping, Transportation Planning or Land Surveying Services or Related Services described In the RFQ including
Consultants' committed resources and recent, current and projected workloads;

{C) Alist of similar Architectural, Englneering, Photogrammetric Mapping, Transportation Planning or Land Surveying
Services or Related Services and references concerning past performance, including but not limited to price and cost
data from previous projects, quality of work, ability to meet schedules, cost control and contract administration;

(D) A copy of all records, if any, of Consultants’ performance under Contracts with any other Contracting Agency;

(E} The number of Consultants’ experienced staff committed to perfarm the Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services described in the
RFQ. including such personnel’s specific qualifications and experience and an estimate of the proportion of time that
such personne) would spend on those services;

{F} Consultants’ approaches to Architectural, Engineering, Photogrammetric Mapping. Transportation Planning or Land
Surveying Services or Related Services described in the RFQ and des'gn philosophy, if appiicable;

{G) Consuitants’ geographic proximity to and familiarity with the physical location of the Project;

{H) Canzultants’ Ownership status and employment practices regarding women, minorities and emerging smail
businesses or historically underutilized businesses:

(1} ¥ the Contracting Agency Is selecting a Consultant to provide Related Services, Consultants’ pricing peticies and
pricing Prapasals or other pricing information, including the number of hours estimated for the services required,
expenses, hourly rates and overhead;

{4} Consuitants’ ability to assist a State Contracting Agency in complying with art acquisition requirements, pursuant to
ORS 276 073 through 276.090;

(K) Consultants’ ability to assist a State Contracting Agency in complying with State of Oregon crerpy efficient design
requirements. pursuant to ORS 276,900 through 276.915;

(L} Consultants’ ability to assist a Contracting Agency in complying with the enerpy technology requirements of ORS
279C.527 and 279C.528; and

{M) Any other information the Conltracting Agency deems reasonably necessary to evaluate Consultants’ quatifications

{c) RFQ Evaluation Committee. The Contracting Agency shall establish an RF(3 evaluation committee of at least two (2)
individuals to review, score and rank the responding Consultants accarding to the evaluation criteria. The Contracting
Agency may appoint te the evaluation committee Contracting Agency employees or employees of other public agencies
with experience in Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Strveying
Services, Related Services, construction services or Public Contracting, If the Contracting Agency procedure permits.
the Contracting Agency may include on the evaluation committee private practitioners of architecture, engineering.
photogrammetry, transpertation planning, land surveying or related professions. The Contracting Agency shall
designate one member of the evaluation committee as the evaluation committee chairperson,

{d) A Contracting Agency may use any reasonabie screening or evaluation method to establish a short tist of qualified
Consultants, including but not limited to, the following:
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{A} Reguiring Consuitants responding to an RFQ to achieve a threshaeld score before qualifying for placement on the
short ist;

{B} Placing a pre-determined number of the highest scoring Consultants on a short list;

{C) Placing on a short list only those Consultants with certain essential qualifications or experience, whose practice is
limited to a particular subject area, or who practice in a particular geographic locale or region, provided that such
factars are material. would not unduly restrict competition. and were announced as dispositive in the RFQ.

(e} After the evaluation committes reviews, scores and ranks the responding Consuitants. the Contracting Agency shall
establish a shart list of at least three qualified Consultants. if feasible; provided however, if four or fewer Cansultants
responded to the RFQ or if fewer than three Consultants fail to meet the Contracting Agency's minimum requirements,
then:

{A) The Contracting Agency may establish a short list of fewer than three qualified Consultants; ar
{B) The Contracting Agency may cancel the RFQ and issuc an RFP.

{f) No Consultant will be el’gible for placement on a Contracting Agency's short list established under subsection (3){d}
of this rule if Consultant or any of Consultant’s principals, partners or associates are members of the Contracting
Agency's RFQ evaluation committee.

(g} Except when the RFQ is cancelled, a Contracting Agency shall provide a copy of the subsequent RFP to each
Consultant on the short list.

{4) Formal Selection of Consultants through Request for Proposals. Contracting Agencies shall use the procedure
described in section {4) of this rule when issuing an RFP for a Contract described in section (1) of this rule.

(a} RFP Reguired Contents, Contracting Agencies using the formal selection procedure shall include at least the
following in each RFP, whether or not the RFP is preceded by an RFQ

[A} General background information, including a description of the Project and the specific Architectural, Engineering,
Photogrammetric Mapping. Transportation Planning or Land Surveying Services or Related Services sought for the
Project, the estimated Project cost, the estimated time period during which the Project is to be completed, and the
estimated time period in which the specific Architectural, Engineering, Photogrammetric Mapping, Transportation
Planning or Land Surveying Services or Related Services sought will be performed:

{B) The RFP evaluation process and the criteria which will be used to select the most qualified Proposer, including the
weights, points or other classifications applicable to each criterion, If the Contracting Agency does not indicate the
applicable number of paints, weights or other classifications, then each criterion is of equal value. Evaluation criteria
may include, but are not limited to, the foliowing:

(i) Proposers” availability and capability to perform the Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services or Related Services described in the RFP;

(ii} Experience of Proposers’ key staff persons in providing similar Architectural, Engineering, Photogrammetric
Mapping. Transportation Planning or Land Surveying Services, or Related Services on comparable projects;

(iii) The amount and type of resources. and number of experienced staff persons Proposers have committed to perform
the Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or
Related Services described in the RFP;

(iv} The recent, current and prajected workloads of the staff and resources referenced in section (4){a}(B){iif), above;

{v) The propartion of time Proposers estimate that the staff referenced in section (4){a}(B)iii), above, would spend on
the Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or
Related Services described in the RFP;

{vi) Proposers' demonstrated ability 1o complete successfuily simitar Architectural, Engineering, Photogrammetric
Mapping, Transportation Planning or Land Surveying Services or Related Services on time and within budget, including
whether or not there is a record of satisfactory performance under OAR 137-048-0120 (List of Interested Consultants;
Perfarmance Record);

(vii} References and recommendations from past clients:

{viii) Proposers’ performance history in meeting deadlines, submitting accurate estimates, producing high quality work,
meeting financial obligations, price and cost data from previous projects, cost controls and contract administration;

(ix) Status and quality of any required license or certification;

{x) Proposers' knowledge and understanding of the Project and Architectural, Engineering and Land Surveyirg Services
or Related Services described in the RFP as shown in Proposers’ approaches to staffing and scheduling needs for the

2.2~
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Architectural, Engineering, Photogrammetric Mapping, Trarsportation Planning or Land Surveying Services or Related
Services and proposed sofutions to any perceived design and constructability issues;

[xi} Results frominterviews, if conducted;

(xii) Design philosophy, if applicable, and approach to the Architectural, Engineering, Photogrammetric Magpping,
Transportation Planning or Land Surveying Services or Related Services described in the REP;

{xiii) If the Contracting Agency is sclecting a Consultant to provide Related Services, pricing policies and pricing
Proposals or other pricing information, incfuding the number of hours proposed tor the services required, expenses,
hourly rates and overhead: and

{xiv} Any other criteria that the Contracting Agency deems relevant to the Project and the Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services described in the
RFP, including, where the nature and budget of the Project so warrant. a design campeltition between competing
Propaiers. Provided, however, these additional criteria cannot include pricing policies, pricing Proposals or other
pricing information. including the number of hours proposed for the services required, expenses, hourly rates and
overhead, when the sole purpoze or predominant purpose of the RFP is to obtain Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning ar Land Surveying Services.

(C) Conditiors or limitations, if any, that may constrain or prohibit the selected Consultant’s abitity to provide additional
services related to the Project, including but not limited to construction services:

(D) Whether interviews are possibie and if so, the weight, points or other classifications applicable to the potential
interview:

(E} The date and time Propasals are due, and the delivery location for Proposals;
{F) Reservation of the right to seek clarifications of each Proposal
{G) Reservation of the right to negotiate a final Contract that is in the best interest of the Contracting Agency;

{H} Reservation of the right lo reject any or all Proposals and reservation of the right to cancel the RFP at any time if
doing either would be in the public interest as determined by the Contracting Agency;

(I} A Statement that Proposers responding to the RFP do so solely at their expense, and Conltracting Agency is not
responsible for any Proposer expenses assaciated with the RFP;

{1) A statement directing Proposers to the protest procedures set forth in these division 48 rules;

(K) Special Contract requirements, including but not limited to DBE, MBE, WBE, ESB and SDVB participation goals or
good faith efiorts with respect to DBE, MBE, WBE, £5B and SDVB participation, and federal requirements when federal
funds are involved:

(L) A statement whether or not the Contracting Agency will hold a pre-Proposal meeting for all interested Consultants
to discuss the Project and the Architectural, Engineering, Photogrammetric Mapping, Transportation Planaing or Land
Surveying Services or Related Services described in the RFP and if a pre-Proposal meeting will be held, the location of
the meeting and whether or not attendance is mandatory;

{M) A request for any information the Contracting Agency deems reasonably necessary to permit the Contractisig
Agency to evaluate, rank and select the most qualified Proposer to perform the Architectural, Engineering.
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services described in the
RFP; and

{N) A sample form of the Contract.

{b} RFP Contents for Related Services Selections Based on Price Only. Contracting Agencies using the formal sefection
procedure shallinclude at least the following in each RFP, whether or not the RFP is preceded by an RFQ, when the
formal selection procedure is for Related Services selected on the basis of price Proposals and other pricing information
only:

[A) General background information, including a description of the Project and the specific Related Services sought for
the Project, the estimated Project cost, the estimated time period during which the Project is to be completed, and the
estimated time period in which the specific Related Services sought will be perforimed;

{B) The RFP evaluation process and the price criteria which will be used to select the highest ranked Proposer, including
the weights, points or other classifications applicable to each criterion. If the Contracting Agency does not indicate the
applicable number of points, weights or other classifications, then each criterion Is of equal value. Evaluation price
criteria may include, but are not limited to, the total price for the Related Services described in the RFP, Consuftant
pricing policies, and ather pricing information such as the Consultant’s estimated number of staff hours needed to
perform the Related Services described in the RFP, expenses, hourly rates and overhead;
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{C} Any minimum or pass-fail qualifications that the Propozers must mect, including but not limited to any such
gualifications in tha subject matter areas described in section (4){a){BUi} through section (4)(2)(B){xii) of this rule; and

{D} The information listed in section (4](a)iC} through section (4){aliN) of this rule pertaining to the Related Services
described in the RFP.

{c) RFP Evaluation Committee. The Contracting Agency shall establish a committee of at lcast three individuals to
review. score and rank Proposals according to the evaluation eriteria set forth in the RFP. if the RFP has followed an
RFQ._the Contracting Agency may include the same members who served on the RFQ evaluation committee. The
Contracting Agency may appoint to the evaluation committee Contracting Agency employees or employees of other
public agencies with experience in Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or
Land Surveying. Related Services, construction services or Public Contracting. At least one member of the evaluation
committee must be a Contracting Agency employee, If the Contracting Agency procedure permits, the Contracting
Agency may inciude on the evaluation committee private practitioners of architecture, engineering, land surveying or
refated professions. The Contracting Agency shall designate one of its employees who also is a member of the
evaluation committee as the evaluation committee chairperson

{A} No Proposer will be eligible for award of the Contract under the RFP if Proposer or any of Proposer's principals,
partners or associates are members of the Contracting Agency's RFP evaluation committee for the Contract;

(B} If the RFP provides for the possibitity of Proposer interviews, the evaluation commiltee may elect to interview
Proposers if the evaluation committee considers it necessary or desirable. If the evaluation committee conducts
Interviews, it shall award welghts. points or other classifications indicated in the RFP for the anticipated Interview; and

{C) The evaluation committee shall provide to the Contracting Agency the results of the scoring and ranking for each
Proposer.

(d) If the Contracting Agency does not cancel the RFP after it receives the results of the scoring and ranking for each
Proposer, the Contracting Agency will begin negatiating a Contract with the highest ranked Proposer, The Contracting
Agency shall direct negotiations toward obtaining written agreement on;

{A) The Consultant's performance obligations and performance schedule;

{B) Payment methodology and a maximum amount payable to the Consultant for the Architectural, Engineering,
Photegrammetric Mapping. Transpertation Planning or Land Surveying Services or Related Services required under the
Contract that is fair and reasonable to the Contracting Agency as determined solely by the Contracting Agency, taking
into account the value. scope, complexity and nature of the Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services or Related Services: and

{C) Any other provisions the Contracting Agency believes to be in the Contracting Agency's best interest to negotiate

{e) The Contracting Agency shall, either orally or inwriting, formally terminate negotiations with the highest ranked
Proposer if the Contracting Agency and Proposer are unalile for any reason ta reach agreement on a Contract within a
reasonable amount of time. The Contracting Agency may thereafter negotiate with the second ranked Proposer, and If
necessary, with the third ranked Proposer, and so on, in accordance with section (4)(c) of this rule, until negotiations
result ina Contract. If negotiations with any Propaser do not result in 2 Contract within a reasonable amount of time,
the Contracting Agency may end the particular formal solicitation. Nothing in this rule precludes a Contracting Agency
from proceeding with a new formal selicitation for the same Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services or Related Services described in the RFP that faited toresuit in a
Contract,

Statutory/Other Authority: ORS 279A.065
Statutes/Other Implemented: ORS 279C.110, 279C.527, OL 2015 & ch 565 (MB 3303)
History:

DOJ 18-2015,f. 12-31-15, cert. ef. 1-1-16

DOJ 2-2015,1. & cert. ef. 2:3-15

Reverted to DOJ 8-2012,F.7-2-12, cert ef 8-1-12

DOJ 10-2014(Temp), . & cert.ef 7-1-14 thru 12-26-14
DOJ8-2012,1.7-2-12, cert. ef, 8-1-12

D0J 10-2011,F.11-29-11, cert. ef 1-1-12

DOJ 15-2009,F. 12-1-09, cert. ef. 1-1-10

DOJ 19-2007,f. 12-28-07. cert. ef. 1-1-08

DQJ 20-2005, 1. 12-27-05 cert.ef. 1-1-04

DOJ 11-2004,f,9-1-04, cert. f. 3-1-05

Please use this link to bookmark or link to this rule.
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Chapter 137

Division 48
MODEL RULES CONSULTANT SELECTION: ARCHITECTURAL, ENGINEERING AND LAND
SURVEYING SERVICES AND RELATED SERVICES CONTRACTS

137-048-0120
List of Interested Cansultants; Performance Record

{1} Consultants who are engaged in the lawful practice of their profession and who are interested in providing
Architectural, Engincering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related
Services, may annually submit a statement describing their quatifications and related performance information to
Contracting Agencies' office addresses. Contracting Agencies shali use this information Lo create a list of prospective
Consultants and shall update this list at least once every two years.

{2) Contracting Agencies may compile and maintain a record of each Consultant's performance undes Cantracts with
the particular Contracting Agency, including information obtained from Consultants during an exit interview. Upon
request and in accordance with the Oregon Public Records Law (ORS 192.410 through 192.505). Contracting Agencics
may make available copies of the records.

(3) State Contracting Agencies shall keep a record of all Contracts with Consultants and shall make these records
available ta the public, cansistent with the requirements of the Oregon Public Records Law (ORS 192.410 through
192.505). State Contracting Agencies shall include the following infarmation in the record:

{a) Locations throughaut the state where the Contracts are performed;
{b} Consuitants’ principal office address and all office addresses in the State of Oregon;

[c} Consultants’ direct expenses on each Contract. whether or not thase direct expenses are reimbursed. "Direct
expenses” include all amounts that are directly attributable to Consultants’ services perfarmed under each Contract,
including personnel travel expenses, and that would not have been incurred but for the services being performed. The
record must include all personnel travel expenses as a separate and identifiable expense on the Contract; and

{tl} The total number of Contracts awarded to each Consultant over the immediately preceding 10-year period from the
date of the record.

Statutory/Other Authority: ORS 279A.065, OL 2011 & ch 458
Statutes/Other Implemented: ORS 279A.065 & 279C.110,OL 2011 & ¢ch 458
History:

D0J 10-2011.1. 11-29-11, cert. ef 1-1-12

D01 20-2005.1. 12-27-05, cert.ef. 1-1-06

DQJ 11-2004,f.9-1-04, cert. cf. 3-1-05

Please use this link to bookmark or link to this rufe

Version: v1.1.006
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Chapter 279A

Chapter 279A — Public Contracting - General Provisions

2015 EDITION

PUBLIC CONTRACTING - GENERAL PROVISIONS
PUBLIC FACILITIES, CONTRACTING & INSURANCE
GENERAL PROVISIONS

279A.005 Short title

279A.010 Definitions for Public Contracting Code
279A.015 Policy

279A.020 Organization of Public Contracting Code
279A.025 Applicanion of Public Contracting Code
279A.030 Federal law prevails in case of conflicy
AUTHORITY

279A.050 Procurement authoriy

279A.055 Personal services contracts

279A.060 Local contract review boards

279A.065 Model rules generally, applicability to contracting agencies
279A.070 Rules

279A.075 Delegation

Page 1 of 18

DISADVANTAGED BUSINESS ENTERPRISES, MINORITY-OWNED BUSINESSES, WOMAN-OWNED BUSINESSES, BUSINESSES

TEHEAT SERVICE-DISABLED VETERANS OWN AND EMERGING SMALL BUSINESSES

279A.100 Affirmative action, limited competition permitied

279A.105 Subcontracting to emerging smatl businesses or businesses that service-disabled veterans own

279A.107 Cerufication as disadvantaged business enterprise, minority-owned business, woman-owned business, business that service-disabled

veleran owns or emerging small business during term of public contract, exceptions

279A.110 Discrimination in subcontracting prohibited, remedies
CONTRACT PREFERENCES
279A.120 Preference for Oregon goods and services, nonresident bidders

279A.125 Preference for recycled materials

279A 128 Preference for goods fabricated or processed within state or services performed within state

279A.130 Preference for exceeding Buy America requirements for transit projects; rules

STATE PROCUREMENT

279A.140 State procurement of goods and services; rules

279A.142 Limitation of competition

279A.145 Recycled product purchasing information

279A.150 Procurement of goods containing recycled polyethylene materiak

279A.155 State procurement of paper

https://www.oregonlegislature.gov/bills_laws/ors/ors279a.html

12/6/2017
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279A.157 State contracting agency use of contract form, contract template or solicitation templale, exceptions and exemptions, rules

279A.159 Education and training or experience requirements for persons that conduct procurernents or administer contracts for state contracting
agencies, deadlines; rules

279A.161 Review and verification of advice and recommendations conceming procurements; delegation
279A.165 Report concerning special procurements, requirement to maintain records
279A.167 Certification program for training (n pay equity provisions of state law, rules
INTERGOVERNMENTAL RELATIONS
(Generally)
279A.180 Purchases through federal programs
279A.185 Local contracting agency arrangements for use or disposition of personal property authonzed
279A.190 Transfers of fire protection equipment between fire depariments
(Cooperative Procurement)
279A.200 Definitions for ORS 279A.200 10 279A.225
279A.205 Cooperative procurements authonzed
279A.210 Joint cooperative procurements
279A.215 Penmissive cooperative procurements
279A.220 Interstate cooperative procurements
279A.225 Protests and disputes
STATE SURPLUS PROPERTY
279A.250 Definitions for ORS 279A.250 to 279A.290
279A 255 Inspection, appraisal and inventory of stale property, reports by siate agencies
279A.260 Powers and duties of department; acquisitions by qualified donees, rules
279A.265 Use of Oregon Department of Administrative Services Operating Fund, cash dividends
279A.270 Contracts with federal government for accepting gifls and acquinng surplus property, bids not required
279A.275 Leasing of staie property
279A 280 Disposal of surplus property; costs of disposal
279A.2R5 Dhsposition of moneys received as payment for repair or replacement of damaged, destroyed, lost er stolen property
279A.290 Miscellaneous receipls accounts
PENALTIES
279A.990 Penalties
GENERAL PROVISIONS
279A.005 Short title. ORS chapters 279A, 2798 and 279C may be cited as the Public Contracting Code. [2003 ¢.794 §1]
279A.010 Definitions for Public Contracting Code. (1) As used in the Public Contracting Code, unless the context or a specifically
applicable definition requires otherwise:
(a) “Bidder” means a person that submits a bid in response to an invitation to bid.
(b) “Contracting agency” means a public body authorized by law to conduct a procurement, “Contracting agency” includes, but is not limuted

to, the Director of the Oregon Department of Administrative Services and any person authorized by a contracting agency to conduct a procurement
on the contracting agency’s behalf. “Coniracting agency™ does not include the judicial department or the legislative department.
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(c) “Days” means calendar days.

{(d) “Department” means the Oregon Depaniment of Administrative Services

(e) “Drrector” means the Director of the Oregon Depaniment of Administrative Services or a person designated by the director to carry out the
authority of the director under the Public Contracting Code.

(0 “Emergency” means circumsiances thal:

(A) Could not have been reasonably foreseen,

(B) Creale a substantial risk of loss, damage or interruption of services or a substantial threat (o property, public health, welfare or safety, and

({C) Require prompt execution of a contract 10 remedy the condition.

(g) “Energy savings performance contract” means a public contract between a contracting agency and a qualified energy service company for
the identification, evaluation, recommendation, design and construction of energy conservation measures, including a design-build contract, that
guarantee energy savings or performance

(h) “Executive department” has the meaning given that term in ORS 174.112

(1) “Goods™ includes supplies, equipment, materials, personal property, including any 1angible, intangible and intellectual properly and rights
and licenses in relation thereto, and combinations of any of the items identified in this paragraph

{1} “Goods and services” or “goods or services” includes combinations of any of the items identified n the definitions of “goods” and
“services.”

(k}A) “Grant” means:

(1) An agreement under which a contracting agency receives moneys, propeny or other assistance, including but not limited to federal
assistance that is characterized as a grant by federal law or regulations, loans, loan guarantees, credit enhancements, gifts, bequests, commoditics
or other assets, from a grantor for the purpose of supporting or stimulating a program or activity of the contracting agency and in which no
substantial involvement by the grantor is anticipated in the program or activity other than involvement associated with monitoring compliance wilh
the grant conditions; or

(i) An agreement under which a contracting agency provides moneys, property or other assistance, including but not limited to federal
assistance that is characterized as a grant by federal law or regulations, loans, loan guarantees, credit enhancements, gifis, bequests, commodities
or other assels, 1o a recipient for the purpose of supporting or stimulating a program or activily of the recipient and in which no substantial
involvement by the contracting agency is anticipated in the program or activity other than involvement associated with monitoring compliance
with the grant conditions.

(B) “Grant” does not include a public contract for a public improvement, for public works, as defined in ORS 279C.800, or for emergency
work, minor alterations or ordinary repair or mainlenance necessary to preserve a public improvement, when under the public contract a
cantracting agency pays, in consideration for contract performance intended to realize or to support the realization of the purposes for which grant
funds were provided to the contracting agency, moneys that the contracting agency has received under a grant,

(L} “[ndusiriat oil” means any compressor, turbine or bearing oil, hydraulic oil, metal-working o1l or refrigeration oil,

{m) “Judicial department’” has the meamng given that term in ORS 174.113.

(n) “Legsslative department” has the meaning given that term in ORS 174.114.

{(0) “Local contract review board” means a local contract review board described in QRS 279A.060

(p) “Local contracting agency™ means a local government or special government body authorized by law to conduct a procurement. “Local
contracting agency” includes any person authorized by a local contracting agency 10 conduct a procurement on behalf of the local contracting
agency

(q) “Local government” has the meaning given that term in ORS 174 116.

(r) “Lowest responsible bidder” means the lowest bidder who:

(A) Has substantially complied with all prescribed public contracting procedures and requirements;

(B) Has met the standards of responsibitity set forth in ORS 279B.110 or 279C 375,

(C) Has not been debarred or disqualified by the contracting agency under ORS 2798130 or 279C.440; and

(D) If the advertised contract is a public improvement contract, is not on the list created by the Construction Contraciors Board under ORS
701.227

(s) “Lubricating oil” means any oil intended for use in an internal combustion crankcase, ransmission, gearbox or differential or an
sutomobile, bus, truck, vessel, plane, train, heavy equipment or machinery powered by an inlemnal combustion engine

(1) “Person” means a natural person capable of being legally bound, a sole proprietorship, a corporation, a partnership, a limited liability
company or parinership, a limited parinership, a fer-profit or nonprofit unincorporated association, a business trust, two or more persons having a
Joint or common economic interest, any other person with legal capacity to contract or a public body.

{u) “Post-consumer waste” means a finished material that would normally be disposed of as selid waste, having completed its life cycle as a
consumer item. “Post-consumer waste” does not include manufacturing waste

(v) “Price agreement™ means a public contract for the procurement of goods or services at a set price with

{A) No guarantee of a minimum or maximum purchase; or

(B) An mit:al order or minimum purchase combined with a continuing contractor abligation to previde goods or services in which the
contracting agency docs not guarantee a minimum or maximum additional purchase

(w) “Procurement” means the act of purchasing, leasing, renting or otherwise acquiring goeds or services. “Procurement” includes each
function and procedure underiaken or required to be undertaken by a contracting agency to enter into a public contract, administer a public contract
and obtain the performance of a public contract under the Public Contracting Code.

{x) “Proposer™ means a person that submils a proposal in response to a request for proposals,

(y) “Public body™ has the meaning given that term in ORS 174,109

(z) “Public contract” means a sale or other disposal, or a purchase, lease, rental or other acquisition, by a contracting agency of personal
property, services, including personal services, public improvements, public works, minor alterations, or ordinary repair or maintenance necessary
to preserve a public improvement. “Public contract” does not include grants.

(a2) “Public contracting” means procurement activities described in the Public Contracting Code relating 1o obtaining, modifying or
admimstering public contracts ar price agreements.

{bb) “Public Contracting Code™ or “code™ means ORS chapters 279A, 279B and 279C

{cc) “Public improvement™ means a project for construction, reconstruction or major renovation on real propenty by or for a contracting
agency. “Public improvement” does not include:

https://www.oregonlegislature.gov/bills_laws/ors/ors279a.html 12/6/2017
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(A) Projects for which no funds of a contracting agency are directly ar indirectly used, except for participation that 1s incidental or related
primarily to project design or inspection; or

(B) Emergency work, miner alteration, ordinary repair or maintenance necessary o preserve a public improvement.

(dd) “Public improvement contract” means a public contract for a public imptovement “Public improvement contract” dees not include a
public contract for emergency work, minor alierations, or ordinary repair or maintenance necessary 1o preserve a public improvement

(ec) “Recycled material” means any malerial that would otherwise be a useless, unwanited or discarded matenial except for the Fact that the
matertal still has useful physical or chemical properties after serving a specific purpose and can, therefore, be reused or recycled

(1) “Recycled oil” means used oil that has begn prepared for reuse as a petroleum product by refining, rerefining, reclaiming, reprocessing or
other means, provided that the preparation or use is operationally safe, environmentally sound and complies with afl aws and regulations

(2g) “Recycled paper” means a paper product with not less than.

(A) Fifty percent ol its fiber weight consisting of secondary waste materials, ot

(B) Twenty-five percent of its fiber weight consisting of post-consumer waste.

(hb) “Recycled PETE™ means post-consumer polyethylene terephthalate material.

(1) “Recycled product” means all materials, goods and supplies, not less than 50 percent of the total weight of which consists of secondary and
post-consumer waste with not less than 10 percent of its total weight consisting of post-consumer waste, “Recycled produet” includes any product
that could have been disposed of as solid waste, having completed its life cycle as a consumer item, but otherwise is refurbished for reuse without
substanteal alteration of the product’s form.

(ii) “Secondary waste materinls” means fragments of products or finished products of 2 manufacturing process that has converted a virgin
resource into a commodity of real economic value. “Secondary waste materials” includes post-consumer waste, “Secondary waste materials™ does
not include excess virgin resources of the manufacturing process. For paper, “secondary waste materials” does not include fibrous waste generated
during the manufacturing process such as fibers recovered from waste water or trimmings of paper machine rolls, mill broke, wood slabs, chips,
sawdust or other wood residue from a manufacturing process.

(kk) “Services” mean services other than persenal services designated under ORS 279A.055, except that, for state contracting agencies with
procurement authority under ORS 279A 050 or 279A.140, “services” includes personal services as designated by the state contracting agencies

(LL) “Special government body” has the meaning given that term in ORS 174.117,

(mm) “State agency” means the executive department, except the Secretary of State and the State Treasurer in the performance of the duties of
their constitutional offices.

(nn) “State contracting agency” means an executive department entity authorized by law to conduct a procurement,

(00) “State government” has the meaning given that term in ORS 174.111.

(pp) “Used oil” has the meaning given that term in ORS 4359A.535.

(qq} "Virgin ail” means oil that has been refined from crude oil and that has not been used or contaminated with impuritics.

(2) Other definitions appearing in the Public Contracting Code and the sections tn which they appear are

(a) “Adequate™ ..., ORS 279C.305
(b} “Administering contracting

ABENCY ™o oo ... ORS 279A 200
{c) “Affimative action™............ccovevvrienenn .. ORS 279A.100
(d) “Architect”. . oo vcvieeeee e, ORS 279C. 100
(e) “Architectural,

engineering, phologram-
metric mapping,
transportation planning
or land surveying

SEIVICES ... v ceecieieeeries vnererisinninnn. ORS 279C. 100
H “Bid documents”...........oco oo, ORS 279C 400
(g) *Bidder”............... v ORS 279B 415
(h) HBids”.. e e it ORS 279C, 400
(1 “Brand name™.... ........cccooee e ORS 2798.405
1] “Brand name or equal

SpeCificalion”........o.o.ovoovieeeerere e ORS 279B.200
(k) “Brand name

specification”............coceceeevireeee e ORS 2798,200
{L) “Class special

procurement”........cooocnvnccerienesseennno. ORS 279B.085
(m) “Consultant™.............ocoveieeee e ORS5279C.115
(n) “Contract-specilfic

special procurement™............c.c.......... ... ORS 279B.085
(0) “Cooperative

procuremem”..........ccconiecien .. ORS 279A,200
(p) “Cooperative procuremen

BIOBD” .. QRS 2794200
(q) *Donee”... ..... ORS 279A 250
n “Engineer”.... veeee. ORS 279C 100
(s) “Findings™....c.ooovevivemirerieeeneseeeceernenn. ORS 279C.330
) “Fire protection

eqUIPMENt™... ..ot ieereeeereaeee .. ORS 279A 190
(u} “Fringe benefits”.........coooccccoevvii v ORS 279C 800
V) “Funds of a public

BBENCY" ... oeecerereeemieeee s svsesnnrec e eneeeeen. ORS 279C 810
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(w) “CGrood cause”. restreeenrecneesieerinnenr, QRS 279C.585
(x) “Good faith dlsputc" .............. ... ORS 2719C.580
(9] “Goods”, T Vo - oeme L ORS 279B.115
(2) “Houstng".. reverrvrnrserenesen. ORS 279C 800
(an) “Imerstate coopcmuve

procurement” .. wcermeneermessienssen . QRS 2794, 200
(bb} “Iavitation to bad"............... e ORS 279B 005

and 279C 400
{cc) “Joint coaperalive

PIOCUTEITIENL ™ ...t ORS 279A.200
(dd) “Labor dispute”. ... ..... ORS 279C 650
(ee) “Land surveyor”... o ORS 279C. 100
(M “Lepally flawed”. .. weirrreeenesineeennenees RS 2798 405
{gg) “Locality™. .o ORS 279C 800
(hh} “WNonprofit

organization™. vrrenrrerecrsressnnnenennns ORS 279C 810
) “Nonresident blddcr ............................. ORS 279A.120
) “Not-for-profit

arganization’........cooveieiecniie . ORS 279A.250
(kk) “Original contract”............cc.cceevererverrer. ... ORS 2794200
(LL) “Permussive cooperative

procurement’” .. .......cooveernricornenniennenn . ORS 2794200
{(mm} MPerson™. e ORS 279C 500

and 279C 815
(on} “Personal services”........oooo oo ORS 279C. 100
(o0) “Photogrmnmuric

mapping”. s s ORS 279C,100
(pp) “Phologrammelrlst .. ORS 279C.100
(q9) “Prevailing rate of

WABE" .- ORS 279C . 800
{rr) “Procurement

descriplion™ ... ccovriiireceneeeee e, ORS 279B.005
(ss}) “Property”........... ORS 279A.250
(tt) “Public agency™ ORS 279C 800
{uu} “Public CONFACE” ..o ORS 279A.190
(vv) “Public works” ..o ORS 279C.800
(ww) “Purchasing contracting

DPENCY T itk Mgttt e b e R ORS 279A 200
(xx) “Regularly organized fire

department™..... ORS 279A.190
(¥y) “Related services™ ..o . ORS 279C.100
(zz) “Request for

Proposals’™ ... e ORS 279B.005

(maa) “Resident bidder”.... ...
(bbb) “Responsible bidder”.....................

and 279B 005
{cce) “Responsible

PrOPOSEL T ariuiis s ciafaialis s mabin o v Bl
(ddd)  “Respansive bid"..
(eee) “Responsive

propesabio:, e s

(i) “Retainage” ...
(ggg)  “Specual

PrOCUTEMIENT" 5 et il S R
(hhh) “Specification™ ...
(1) ““State agency”.....
{in “Substantial
COmMPlEtion™...........ooooeiiiieii

(kkk) “Surplus property” .. .o
(LLL)  “Transportation
planning services™ ...
(mmm) “Unneccssarily
restrictvers. i s i i e
2005 ¢ 360 §13; 2007 c. 764 t;l 20II c. 458 §8]

ORS 279A.120
ORS 279A.105

. ORS 279B.005
... ORS 279B.005

ORS 279B.005

. ORS 279C.550

ORS 279B.085
ORS 279B.200

... ORS 279A.250

ORS 279C 465
ORS 279A.250

.ORS 279C.100

Page 5 of 18

. ORS 279B 405 [2003 ¢.794 §2. 2003 c. 794 §2a, 2005 ¢.22 §199; 2005 c.103 §la, 2005 c.15

279A.01S Policy. It is the policy of the State of Oregon, in enacting the Public Contracting Code, that a sound and responsive public

contracting system should:

(1) Simplify, clarify and modemnize procurement practices so that they reflect the marketplace and industry standards

(2) Insull public confidence through ethical and fair dealing, honesty and good faith on the part of government officials and those who do

business with the government,

https://'www.oregonlegislature.gov/bills_laws/ors/ors279a.html
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(3) Promote efTicient use of state and local government resources, maxsmizing the economic nvestment in public contracting within this state,

(4) Clearly identily rules and policies that implement each of the legislatively mandated socioeconomic programs that overlay public
contracting and accompany the expenditure of public funds

(5) Allow impartial and open competition, protecting both the imegnity of the public contracting process and the competitive nature of public
procurcment. [n public procurement, as set out in ORS chapter 279B, meaningful competition may be obtained by evaluation of performance
factors and other aspects of service and product quality, as well as pricing, in arriving at best value

(6) Provide a public contracting structure that can take fisll advantage of evolving procurement methods as they emerge within various
industries, while preserving competitive bidding as the standard for public improvement contracts unless othenwvise exempted. [2003 ¢.794 §3)

279A.020 Organization of Public Contracting Code. (1) Except as otherwise provided in the Public Contracting Code, all public contracting
by a contracting agency is subject 1o this chapter.

(2) Except as provided in ORS 279C.320, public contracting involving public improvements and other construction services ts subject to this
chapter and ORS chapter 279C, but not ORS chapter 279B.

(3) Public contracting involving architects, engincers, photogrammetrists, transporiation planners, land surveyors and related services 1s subject
to this chapter and ORS chapter 279C, but not ORS chapter 279B.

(4) Except as provided in ORS 279C.320, all other public contracting is subject to this chapter and ORS 279B, but not ORS chapter 279C
[2003 ¢.794 §4, 2005 c.103 §2: 2011 c.458 §9]

279A.025 Application of 'ublic Contracting Code. (i) Except as provided in subsections (2) 10 (4) of this section, the Public Contracting
Code applies to all public contracting.

(2) The Public Contracting Code does not apply 1o

(a) Contracts between a contracting agency and:

(A) Another contracting agency;

(B} The Oregon Health and Science University,;

{C) A public university hsted in ORS 352,002,

{D) The Oregon State Bar,

{E) A governmental body of another state;

(F) The federal gavernment;

(G) An American Indian tribe or an agency of an American Indtan tribe;

(H) A nation, or a governmentat body in a nation, other than the United S1ates, or

() An interpovernmental entity formed between or among

(1} Governmental bodies of this or another state,

(1) The federal government;

(i1) An American Indian tribe or an agency of an American Indian tribe,

(iv) A nation other than the United States; or

(v} A governmental body in a nation other than the United States,

(b) Agreements authorized by ORS chapter 190 or by a statute, charter provision, ordinance or other authonity for establishing agreements
between or among govemmental bodics or agencies or inbal governing bodies or agencies,

(c) Insurance and service contracts as provided for under ORS 414.115, 414.125, 414,135 and 414,145 for purposces of source sclection;,

{d) Grants,

{e) Contracts for professional or expert witnesses or consultants to provide services or testimony relating to existing or potential litigation or
legal matters in which a public body is or may become interested,

{f) Acquisitions or disposals of real property or interest in real property,

(g) Sole-source expenditures when rates are set by law or ordinance for purpases of source selection,

(h) Contracts for the procurement or distribution of textbooks;

(i) Procurements by a contracting agency from an Oregon Corrections Enterprises program,

() The procurement, transporiation or distnbution of distilled liquor, as defined in ORS 471.001, or the appointment of agents under ORS
471.750 by the Oregon Liquor Control Commission,

(k) Contracts entered into under ORS chapter 180 between the Attorney General and private counsel or special legal assistants,

(L) Contracts for the sale of timber from lands owned or managed by the State Board of Forestry and the State Forestry Depaniment;

(m) Contracts for activities necessary or convenient for the sale of timber under paragraph (L) of this subsection, either separately from or in
conjunction with contracts for the sale of timber, including but not limited to activities such as timber harvesting and serting, transporting, gravel
pit devetopment or operation, and road construction, maintenance or imptovement;

{n) Contracts for forest protection or forest related activities, as described in ORS 477.406, by the State Forester or the State Board of Forestry,

(o) Contracts entered into by the Housing and Community Services Department in exercising the department’s duties prescribed in ORS
chapiers 456 and 438, except that the department’s public contracting for goods and services is subject to ORS chapier 279B,

(p) Contracts entered into by the State Treasurer in exercising the powers of that office prescribed in ORS 178.010 to 178 100 and ORS
chapters 286A, 287A, 289, 293, 294 and 295, including but not limited to investment contracts and agreements, banking services, clearing house
services and collateralization agreements, bond documents, certificates of participation and other debt repayment agreements, and any associated
contracls, agreements and documents, regardiess of whether the obligations that the contracts, agreements or documents establish are general,
special or limited, excepl that the State Treasurer’s public contracting for goods and services is subject to ORS chapter 279B,

(q) Contracts, agreernents or other documents entered into, issued or established in connection with

(A) The issuance of obligations, as defined in ORS 286A.100 and 287A.310, of & public body,

(B) The making of program loans and similar extensions or advances of funds, aid or assistance by a public body 1o a public or private body fot
the purpose of carrying out, promoting or sustaining activities or programs authorized by law; or

({C) The investment of funds by a public body as authorized by law, and other financial transactions ol a public body that by their character
cannot practically be established under the competitive contractor selection procedures of ORS 279B.050 10 279B.085,

(t) Contracts for employee benefit plans as provided in ORS 243.105 (1), 243.125 (4), 243,221, 243.275, 243.291, 243.303 and 243.565;

(s) Contracts for employee benefit plans as provided in ORS 243 860 to 243 886; or

(t) Any other public contracting of a public body specifically exempted from the code by another provision of law
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{3} The Public Contracting Code does not apply 10 the contracting activities of’

(a) The Oregon State Lottery Commission;

(b) The legislatve department;

(c) The judicial department,

(d) Semi-independent state agencies histed in ORS 182.454, except as provided in ORS 279.835 10 279 855 and 279A 250 to 279A 290,

{¢) Oregon Comections Enterprises,

(1) The Oregon Film and Video Office, except as provided in ORS 279A.100 and 279A.250 1o 279A.290;

(g) The Travel Information Council, except as provided in ORS 279A.250 to 279A 290,

(h) The Oregon 529 Savings Network and the Oregon 529 Savings Board,

(1) The Oregon Innovation Council,

() The Oregon Utility Netification Center; or

(k) Any other public body specifically exempted from the code by another provision of law

(4) ORS 279A.200 to 279A.225 and 279B.050 to 279B.085 do not apply lo contracts made with qualified nonprofit agencies providing
employment opportunities for individuals with disabilitics under ORS 279.835 to 279.855. [2003 ¢, 794 §5; 2003 ¢.794 §5a; 2005 ¢.22 §200, 2005
c 103 §3, 2005 .109 §3, 2005 ¢ 297 §3; 2005 . 748 §12; 2005 c.777 §15, 2007 ¢ 7 §19, 2007 ¢ 70 §67, 2007 c. 71 §81; 2007 c.764 §2, 2007 c 783
§91, 2011 ¢.637 §88, 2013 c 492 §28, 2013 ¢ 768 §123; 2015 c.447 §3; 2015 c.843 §19]

279A.030 Federal law prevails in case of conflict. Except as atherwise expressly provided in ORS 279C.800 to 279C.870, and
notwithstanding ORS 279C.005 to 279C 670 and this chapier and ORS chapier 279B, applicable federal statutes and regulations govern when
federal funds are involved and the federal statutes or regulations conflict with any provisien of ORS 279C.005 to 279C.670 or this chapter or ORS
chapter 279B, or require additional conditions in public contracts not avthorized by ORS 279C.005 to 279C 670 or this chapter or ORS chapier
279B. [2003 ¢ 794 §6)

AUTHORITY

279A.050 I'rocurement authority. (1)(a) Except as othenwise provided in the Public Contracuing Code, a contracting agency shall exercise all
of the contracting agency’s procurement authority in accordance with the provisions of the Public Contracting Code.

(b) If'a centracting agency has authority under this scction to carry out functions described in this section, or has awthority 1o make
procurements under a provision of law other than the Public Contracting Code, the contracting agency need not exercise the contracting agency's
authonity in accordance with the provisions of the code if, under ORS 279A.025, the code does not apply 1o the contract or contracting agency.

(2)(a) Except as otherwise provided in paragraph (b) of this subsection and the Public Contracting Code, for stale agencies the Director of the
Oregon Department of Administrative Services has all the authority available to carry out the provisions of the Public Contracting Code.

(b) Except as otherwise provided in the Public Contracting Code, for state agencies the director may delegate to the State Chief Information
Officer the authonity to procure or supervise the procurement of all goods, services and personal services related to information technology and
telecommunications for state contracting agencies. This paragraph does not apply 1o contracts under which the contractor delivers 1o the state
agency information technology products er services incidentally in performing a personal services contract described in ORS chapter 279C or a
construction contract described in ORS chapter 279C.

{3) Except as othenwise provided in the Public Contracting Code, the Director of Transportation has ali the authority available to

(a) Procure or supervise the procurement of all services and personal services to construct, acquire, plan, design, maintain and operate
passenger terminal facilities and motor vehicle parking facilities in connection with any public transportation system in accordance with ORS
184.689 (5);

(b) Procure of supetvise the procurement of all goods, services, public improvements and personal services that relate to operating, maintaining
or constructing highways, bridges and other transportation facilitics that are subject 1o the authority of the Department ol Transportation; and

(<) Establish standards for, prescribe forms for and conduct the prequalification of prospective bidders on public improvement contracts that
relate to operating, mainlaining or constructing highways, bridges nnd other transportation facihittes that are subject to the authority of the
Department of Transportation

(4} Except as otherwise provided in the Public Contracting Code, the Secretary of State has all the authority to procure or supervise the
procurement of goods, services and personal services refaled to programs under the authority of the Secretary of State,

(5) Except as otherwise provided in the Public Contracting Code, the State Treasurer has all the authority to procure or supervise the
procurement of goods, services and personal services related to programs under the authority of the State Treasurer.

(6) The state agencies listed in this subscction have all the autharity to do the following in accordance with the Public Contracting Code

{a) The Department of Human Services to procure or supervise the procurement of goods, services and personal services under ORS 179.040
for the department’s institutions and the procurement of poods, services and personal services for constructing, demolishing, exchanging,
maintatning, operating and equipping housing for the purpose of providing care to individuals with intellectual disabilities ot other developmental
disabilities, subject to applicable provisions of ORS 427,335,

(b) The Oregon Health Authority to precure or supervise the procurement of goods, services and personal services under ORS 179 040 and
construction materials, equipment and supplies for the authorily’s institutions and the procurement of goods, services, personal services,
construction materials, equipment and supplies for constructing, demolishing, exchanging, maintaining, operating and equipping housing for
individuals with chronic mental illness, subject 1o applicable provisions of ORS 426.504,

(c) The State Department of Fish and Wildlife to procure or supervise the procurement of construction materials, equipment, supplies, services
and personal services for public improvements, public works or ordinary construction described in ORS 279C,320 that is subject to the authonity of
the State Department of Fish and Wildlife;

(d) The State Parks and Recreation Departrnent to procure or supervise the procurement of all goods, services, public improvements and
personal services related to state parks,

(e) The Oregon Depantment of Avialion to procure ar supervise the procurement of construction materials, equipment, supplies, services and
persanal services for public improvements, public works or ordinary construction described in ORS 279C.320 that is subject to the authority of the
Oregon Department of Aviation,

(D) The Oregon Business Development Department to procure or supervise the procurement of all goods, services, personal services and public
improvements related to its foreign trade offices operating outside the state;
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(g) The Housing and Community Services Departrment to procure or supervise the procurement of goods, services and personal services as
pravided in ORS 279A 025 (2){0);

(k) The Department of Corrections to procure or supervise the procurement of construction materials, equipment, supplies, services and
personal services for public improvements, public works or ordinary construction described in ORS 279C 320 that is subject to the authority of the
Department of Corrections,

(1) The Depantment of Corrections, subject to any applicable provisions of ORS 279A.120, 279A.§25, 279A.145 and 283.110 to 283.395, 10
procure ot supervise the procurement of goods, services and personal services under ORS 179.040 for its institutions;

() The Department of Veterans’ Affairs to procure or supervise the procurcment of real estate broker and principal real estate broker services
related to programs under the department’s authority,

(k} The Oregon Mulitary Department ta procure or supervise the procurement of construction materials, equipment, supphes, services and
personal services for public improvements, public works or ordinary construction described in ORS 279C 320 that is subject to the authority of the
Oregon Military Department,

(L) The Department of Education, subject to any applicable provisions of ORS 329.075, 329.085 and 329.485 and the federal No Child LeR
Behind Act of 2001 (P.L. £07-110, 115 Stat. 1425), to procure or supervise the procurement of goods, services, personal services and information
technology related to student assessment: and

(m) Any state agency to conduct a procurement when the agency is specifically authorized by any provision of law other than the Public
Contracting Code to enter into a contract.

(7)(a) Notwithstanding this section and ORS 279A 140 (1), the Director of the Oregon Depariment of Administrative Services has exclusive
authority, unless the direcior delcgates the authotity, to procure or supervise the procurement of alk price agreements on behall of the state agencies
identified in subsection (6) of this section under which more than one state agency may order goods, services or personal services

(b) The director may delegate to the State Chief Information Officer the exclusive authority to procure or supervise the procurement of all price
agreements related to information technology and telecommunications on behalf of the stale agencies identified in subsection (6) of this section
Notwithstanding any authority ihat a state agency may have under subsection (3) or (6) of this section, the stale agency may not establish a price
agreement or enter into a contract for goods, services or personal services without the approval of the director or the State Chief Information
OfTicer if the director or the State Chief [nformation Officer has established a price agreement for the goods, services or personal services,

{c) The State Cluel Information Officer may review any solicitation document for procuring information technology or ielccommunications
that a state agency intends to issue before he state agency issues the solicitation decument and may require the state agency to name the State
Chief Information Officer as a third-party beneficiary with full authority to enforce the terms and conditions of any public contract for information
technology or telecommunications. The State Chief Information Officer must approve a state agency's procurement for information 1echnology or
telecommunications 1f the procurement has an aaticipated contract price of $1 million or more. The State Chief Information Qfficer may require
the state agency to name the State Chicf Information Officer as the contracting party on behalf of the State of Oregon in a procurement for
information technology or telecommunications that has an anticipated contract price of $1 million or more. [2003 ¢ 794 §7, 2005 ¢.625 §61; 2007
c.70 §68, 2007 ¢.197 §1, 2007 ¢ 764 §3; 2009 ¢.397 §2; 2009 c.828 §13, 2011 c.658 §36, 2011 c.720 §73a; 2013 c.492 §29; 2015 ¢.167 §1; 2015
¢ 243 §7, 2015 c 447 §4; 2015 c 807 §22]

279A.055 Personal services contracts. (t) Except as provided in ORS 279A 140, a conlracting agency may enter into personal services
contracts. The provisions of this section do not relieve a contracting agency of the duty to comply with ORS 279A.140, any other law applicable to
slate agencies or applicable city or county charier provisions.

(2) A staie contracting agency with procurement authotity under ORS 279A.050 or a local contract review board by ardinance, resolution,
administrative rule or other regutation may designale certain service coniracts or classes of service contracts as personal services contracls. [2003
€. 794 §8. 2005 ¢ 103 §4]

279A.060 Local contract review boards. If the governing body of a local contracting agency takes no action to provide otherwise, the
governing body is the lacal contract review board ol that local contracting agency. However, the governing bedy of a local contracting agency
may, by charter, ordinance or other local legistation, authorize a body, board or commission ether than the governing body to serve as the local
cantract review board of the local contracting agency. The governing body of a local contracting agency alse may enter into intergovernmental
agreements under ORS chapter 190 1o permit the loca! contract review board of another local contracting agency or the Director of the Oregon
Department of Administrative Services to exercise authority under ORS 279B.085. [2003 ¢ 794 §9]

279A.065 Model rules generally; applicability to contracting agencies. (1) The Attomey General shall prepare and maintain model rules
that specify procedures for public contracting under the Public Contracting Cade and that are appropriate for all contracting agencies to use, The
Astorney General may devise and publish forms for use with the model rules. The Attomey General shall adopt the model rules in accordance with
ORS chapter 183. Before adopting or amending a model rule, the Attorney General shall consult with the Director of the Oregon Department of
Administrative Services, the Director of Transpontation, representatives of county governments, representatives of city governments,
representalives of school boards and other knowledgeable persons

(2} The Attorney General shall adopt model rules that specify procedures for all contracting agencies to use to enter into encrgy savings
performance contracts. Before adopting or amending a rule under this subsection, the Atorney General shall consult with the Qregon Department
of Administrative Services, the State Department of Energy, local contracting agencies and other knowledgeable persons. The Attorney General
may develop standard contract forms for use with energy savings performance contracts.

(3)(a) The Attorney General shall adopt model rules that specify procedures for all contracting agencies to use 1o procure construction
manager/general contractor services Before adopting or amending a rule under this subsection, the Attorney General shall consult with the
Director of the Oregon Department of Administrative Services, the Director of Transportation, local contracting agencies, construction conlractors,
construction subcontractors and other knowledgeable persons.

(b) Notwithstanding subsection (6) of this section, a contracting agency may not adopt the contracting agency’s own rules for procuring
construction manager/general contractor setvices.

(4) After each legislative session, the Attorney General shall review all laws the Legistative Assembly passed that afTect public contracting to
determine 1f the Attorney General shoutd amend or repeal a model rule prepared under this section or adopt a new rule. If the Attorney General
determines that a modification of the model rules 1s necessary, the Attorney General shall prepare the modification within such time as to allow the
modification to take effect no later than 120 days afier the effective date of the legislation that caused the Attormey General to modify the rute. The

35
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Attorney General may prepare a modification to take effect 121 or more days after the effective date of the legislation if the Atiorney General, in a
notice to the state agencies and persons listed i subsection (1} of this section, specifies when the modification will take effect

(3) A contracting agency that has not adopted the contracting agency’s own rules of procedure in accordance with subsection (6) of this section
15 subject to the model rules the Attorney General adopts under this section, including all modifications to the model rules that the Attorney
General may adopt.

{6)(a) A contracling agency may adopi the contracting agency's own rules of procedure for public contracts that:

(A) Specifically state that the model rules the Attorney General adopts under this section do not apply to the contracting agency; and

(B) Prescribe the rules of procedure that the contracting agency will use for public contracts, which may include portions of the model rules the
Attomey General adopis.

(b} A contracting agency that adopts rules under this subsection shall review the rules each time the Attorney General modifies the model rules
under this section to determine whether the contracting agency shoutd modify the contracting agency’s rules to ensure compliance with statutory
changes. [2003 ¢.794 §10; 2003 ¢.794 §10a, 2011 ¢ 458 §10; 2013 c.522 §4: 2015 c.767 §80]

279A.070 Rules. In addition to rules adopted under ORS 279A.065 (6), a contracting agency may, in exercising authority granted under ORS
279A.050, adopt rules necessary Lo carry oul the provisions of the Public Contracting Code, including but not Jimited to rules for procuring,
managing. disposing of and controlling goods, services, personal services and public improvements under the Public Contracting Code. Each
contracting agency authorized to enter into personal services contracts shall create procedures to screen and select persons to perform personal
services, [2003 ¢.794 §11; 2003 c.794 §11a, 2013 ¢ 522 §5]

279A.075 Delegation. (1) Unless otherwise provided in the Public Contracting Code, a person or agency that has an authority under the code
may delegate and subdelegate the exercise of the authority in whole or in part. Notwithstanding delegations of authority under this section, the
code and rules adopted under the code govern a person’s or agency's exercise of the delegated authority

(2) The Secretary of State, State Treasurer, Director of the Oregon Department of Administrative Services, State Chief Information Officer and
Director of Transportation and other heads of state agencies with specific limited authority identified in ORS 279A 050 (6) may delegate authority
to contract for and manage public contracts for their offices or agencies. The State Chief Information Officer may require the Director of the
Oregon Department of Administrative Services to abtain the State Chief Information Officer’s review and approval before the director delegates
authority to a state contracting agency 1o conduct a precurement for information technology or telecommumications. [2003 ¢ 794 §12, 2015 ¢ 807
§23]

DISADVANTAGED BUSINESS ENTERPRISES, MINORITY-OWNED BUSINESSES, WOMAN-OWNED BUSINESSES, BUSINESSES
THAT SERVICE-DISABLED VETERANS OWN AND EMERGING SMALL BUSINESSES

279A.100 Affirmative action; limited competition permitted. (1) As used in this section

(a) “Affirmative action™ means a program designed to ensure equal opportunity in employment and business for persons otherwise
disadvantaged by reason of race, color, religion, sex, national origin, age or physical or mental disability or a policy to give a preference in
awarding public contracts 1o disabled velerans

{b) “Disabled veteran™ has the meaning given that term in ORS 408 225.

(2) The provisions of the Public Contracting Code may not be construed to prohibit a contracting agency from engaging in public contracting
practices designed lo promote affirmative action goals, policies or programs for disadvantaged or minority groups or to give a preference in
awarding public contracts to disabled veterans.

(3} In carrying oul an affirmative action goal, policy or program, a contracting agency by appropriate ordinance, resolution or rule may limit
competition for a public contract for goeds and services, or for any other public contract estimated to cost $50,000 or less, to contracting entitics
owned or controlled by persons described in subsection (1) of this section. [2003 ¢.794 §13; 2009 ¢.235 §1]

279A.105 Subcontracting to emerging small businesses or businesses that service-disabled veterans own. (1) A conlracting agency may
require a contractor 10 subcontract some part of a contract to, ot to obtain matenials for use in performing the contract from, a business that is
certified under ORS 200 055 as an emerging small business or as a business that a service-disabled veteran owns.

(2) A contracting agency may require a contraclor lo subcontract some part of a contract 10, or to obtain materials to be used in performing the
contract from, a business that is certified under ORS 200.055 as an cmerging small business and that, as identified by the contracting agency, is
located in or draws the business’s workforce from economically distressed areas, as designated by the Oregon Business Development Department

(3) A contracting agency may require thal a public contract be awarded to a responsible bidder or proposer, as defined in ORS 200.0035, that the
contracting agency determines has made good faith efforts as prescribed in ORS 200.045. [2003 ¢.794 §14; 2005 c.103 §5, 2009 ¢, 235 §2, 2015
¢.565 §12]

279A.107 Certification as disadvantaged business enterprise, minority-owned business, woman-owaed business, business that service-
disabled veteran owns or emerging small business during term of public contract; exeeptions, (1) A contracting agency that under ORS
279A.105 awards a public contract to a responsible bidder, as defined in ORS 200 005, that has made good faith efforts, as described in ORS
200.045 (3), or that awards a public contract in the course of carrying out an affirmative action goal, policy or program under ORS 279A.100 shall

{a) Provide as a material condition of the public contract that a contracior remain ceruified as a disadvantaged business enterprise, minority-
ownied business, woman-owned business, business that a service-disabled veteran owns or emerging small business under ORS 200.055 for the
entire term of the public contract, if the contracting agency awarded the public contract, in whole or in part, on the basis of the contractor’s
certification.

(b) Require a contractor to provide in the contractor’s subcontracts that a subcontractor remain certified as a disadvantaged business enterprise,
minority-owned business, woman-owned business, business that a service-disabled veteran owns or emerging small business under ORS 200.055
for the entire term of the subcontract, if the contractor awards the subcontract, in whole or in part, on the basis of the subcontractor’s certification

(c) Verify the contractor’s or subcontractor's compliance with the requirements set forth in paragraphs (a) and (b) of this subsecticn

{d) Verify that a contractor is paying a subcontractor that s certificd under ORS 200.055 promptly as provided in ORS 279B.220 or 279C.570,
as appropriate.

(2)(@) If a contracting agency detenmines at any time during the term of a public contract that a contractor to which the contracting agency
awarded the public contract on the basis described in subsection (1) of this section, or a subcontractor to which the contractor awarded a
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subcontract in connection with the public contract on the basis descnibed in subsection (1) of this section, is no longer certified, the contracting
agency may

{A) Termtnate the public contract,

(B) Require the contractor to terminate the subcontract; or

(C) Exercise any of the remedies for breach of contract that are reserved in the public contract

(b) The actions a contracting agency may take under paragraph (a) of this subsection are in addition to and not in licu of any other action the
Orcgon Business Development Department may take with respect to the contractor or subcentractor under ORS 200.065.

(c) Paragraph (a) of this subsection does not apply to an emerging small business as defined in ORS 200.005 that, because of growth in the
number of full-time equivalent employees or average annual pross receipts that occurs during the term of the public contract, no longer qualifies as
a tier one firm or tier two firm, as those terms are defined in ORS 200.005, or for which a certification under ORS 200.055 expires during the term
of the public contract. [2015 ¢.325 §2; 2015 c.565 §26)

279A.110 Diserimination in subcontracting prohibited; remedies. (1) A bidder or proposer that competes for or 15 awarded a public
contract may not discriminate against a subcontractor in awarding a subcontract because the subcontractor is a disadvantaged business enterprise, a
minority-owned business, a woman-owned business, a business that a service-disabled veteran owns or an emerging small business that is cenified
under ORS 200.055

(2) A contracting agency may debar or disqualify, under ORS 279B.130 or 279C.440, as appropriate, a bidder or proposer if the contracting
agency finds that the bidder or proposer has violated subsection (1) of this section in awardeng a subeoniract in connection with a contract the
contracting agency advertised or otherwise solicited or a contract between the contracting agency and the bidder or proposer. A debarred or
disqualified bidder or proposer may appeal the debarment or disqualification under ORS 279B 425 or ORS 279C 445 and 279C 450, as
appropriaie,

(3) A contracting agency may not allege an occurrence of discrimination in subcontracting as a basis for debarring or disqualifying a bidder or
proposer under subsection (2) of this section more than three years afler the alleged discriminatory conduct occurred or more than three years after
the contracting agency, in the exercise of reasonable diligence, should have discovered the conduct, whichever is later.

{(4) A badder or propaser shall certify in the bid or proposal that the bidder or proposer has not discriminated and will not discriminate, in
violation of subsection (1) of this section, against a disadvantaged business enterprise, a minority-owned business, a woman-owned business, a
business that a service-disabled veleran owns or an emerging small business in awarding a subcontract.

(5) I a contracting agency awards a public contract to a contractor and the contractor violates the contractor’s certification under subsection (4)
of 1his section, the contracting agency may regard the violation as a breach of cantract that permits the contracting agency 1o

(a} Terminate the contract, or

(b) Exercise any of the remedies for breach of contract that are reserved in the contract, [2003 ¢.794 §15; 2009 ¢ 235 §3, 2015 ¢.365 §13]

CONTRACT PREFERENCES

279A.120 Preference for Oregon goods and services; nonresident bidders. (1) As used in this section

(a) “Nonresident bidder” means a bidder who is not a resident bidder

(b) “Resident biddet™ means a bidder that has paid unemployment taxes or income taxes in this state during the 12 calendar months
immediately preceding submission of the bid, has a business address in this state and has stated in the bid whether the bidder is a “resident bidder”
under this paragraph

(2) For the purposes of awarding a public contract, a contracting agency shall

(2) Give preference to goods or services that have been manufactured or produced in this state if price, fitness, avaifability and quality are
otherwise equal, and

(b} Add a percent increase to 1he bid of a nonresident bidder equal to the percent, 1f any, of the preference given to the bidder in the state in
which the bidder resides

{3) When a public coniract ts awarded to a nonresident bidder and the contract price exceeds $10,000, the bidder shall promptly report 1o the
Department of Revenue on forms 1o be provided by the depariment the total contract price, terms of payment, length of contract and such other
information a5 the department may require before the bidder may receive final payment on the public contract. The contracting agency shall satisfy
itsclf that the requirement of this subsection has been complied with before the contracting agency issues a final payment on a public contract.

(4) The Oregon Department of Administrative Services on or before January 1 of each year shall publish a list of states that give preference to
in-state bidders with the percent increase applied in each state. A contracting agency may rely on the names of states and percentages so published
in determining the lowest responsible bidder without incurring any liability to any bidder. [2003 ¢.794 §16]

279A.125 Preference for recycled materials. (1) Notwithsianding provisions of law requiring a contracting agency 1o award a contract 1o the
lowest responsible bidder or best proposer or provider of a quotation and subject to subsection (2) of this section, a contracting agency charged
with the procurement of goods for any public use shall give preference to the procurement of goods manufactured from recycled materials.

(2) A contracting agency shall give preference to goods that are certified to be made from recycled materials if

(a) The recycled product is available,

(b) The recycled product meets applicable standards,

(c) The recycled product can be substituted for a comparable nonrecycled product; and

(d} The recycled product’s costs do not exceed the costs of nonrecycled products by more than five percent, or a higher percentage if a written
detenmunation s made by the contracting agency. [2003 ¢.794 §17]

279A.128 Preference for goods fabricated or processed within state or services performed within state. (1) As used in this section,
“services” means services as defined in ORS 279A.010 (1)(kk) and personal services designated under ORS 279A.055.

{(2)(a) Notwithstanding provisions of law requiring a contracting agency to award a contract to the lowest responsible bidder or best proposer or
provider of a quotation, a contracting agency that uses public funds to procure goods or services for a public use under ORS chapter 279B may
give preference to procuring goods that are fabricated or processed, or services that are performed, entirely within this state if the goods or services
cost not more than 10 percent more than goods that are not fabricated or processed, or services that are not performed, entirely within this state, If
more than one bidder or propeser qualifies for the preference described in this subsection, the coniracting agency may give a further preference to
a qualifying bidder or proposer that resides in or 1s headquartered in this state
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(b) The contracting agency by order may set a lugher percentage than the percentage set forth in paragraph (a) of this subsection if the
contracting agency, in a written determination to support the order, finds good cause 1o set the higher percentage and explains the contracting
agency’s reasons and evidence for the finding

(3) Notwithstanding ORS 279C 320 (1), subsection (2) of this scction does not apply 1o emergency work, minor alterations, ordinary repairs or
maintenance work for public improvements or to other construction contracts described in ORS 279C.320 (1). [2009 c.214 §2; 2011 ¢.237 §1]

279A.130 Preference for exceeding Buy America requirements for transit projeets; rules, (1) Notwithstanding provisions of law that
require a contracting agency to award a contract to the lowest responsible bidder or best proposer or provider of a quotation, a contracting agency
that receives and uses funds from the federal government or an agency of the federal government for a transit project may give preference to a
bidder or proposer that exceeds federal Buy America requirements that apply to federally funded transit projects, as permitted under 49 CF.R.
661.21 as that regulation existed on March 16, 2012

(2) The Department of Transportation, the Oregon Department of Administrative Services and the Atlorney General may adopt rules under
ORS 279A.065 and establish policies and procedures to implement subsection (1) of this section. [2012 ¢ 58 §2]

STATE PROCUREMENT

279A.140 State procurement of goods and services; rules. (1) The Oregon Departrent of Administrative Services shall conduct all
procurements and admunister the contracting for goods, services and personal services, including architectural, enginecring, phologrammetric
mapping, transportation planning or land surveying services and related services, for siate agencies unless a state agency is specifically authorized
by ORS 279A.050 or provisions of law other than the Public Contracting Code 10 enter into a contract. The authority described in this subsection
may be delegated in whole or in part in accordance with ORS 279A 075,

(2) The following requirements and procedures apply to all contracts of stale agencies

{a) A personal services contract is not valid or effective without the writien approval of the depaniment unless:

{A) The contract 1s authorized under ORS 279A 050; or

(B) The department has delegated authority to the contracting agency under ORS 279A.075 to make the personal services contract

(b) Neather the department nor a stale agency may approve a contract before the contract has been reviewed for legal sufficiency and approved
by the Attorney General, if the review and approval are required under ORS 291.047 or 291.049

(c) Unless otherwise provided by law, the depariment or a state agency may enter into a public contract for any period of time, provided that
the term of the contract and conditions of renewal or extension are included in the solicitation. Contracting agencies may stipulate in contracts for
goods or services that any payment and performance obligations for succeeding fiscal periods are subject to the availability and appropriation of
funds for the obligatiens. A contract for goods or services subject to this section may not be censtrued as violating any applicable debt himitation or
limitation on a contracting agency’s expenditure authority.

(d) When funds are not appropriated or otherwise made available to support continuation of the department’s ot a state agency’s performance
of a contract in a subsequent fiscal period, the department or state agency may cancel the contract and reimburse the contractor for the reasonable
value of any nonrecurring cosls incurred but not amortized in the price of the goods or services delivered under the contract. The department or
slale agency may pay the reimbursement only from any appropriations or funds then lawfully avaiiable for such purposes.

{¢) Except as otherwise provided in this chapter, a contract of a state agency will be deemed by the department to have been executed only
when all requisite approvals have been obtained.

(1) Any procurement or contract by the department for a state agency must, when required by rules adopted by the department under ORS
279A.070, be made on the basis of a requisition by the state agency.

() The depariment may use moneys from the Oregon Depariment of Administrative Services Operating Fund to procure goods, services and
personal services for the purpose of supplying requirements of state agencics, the cost of which shall be reimbursed 10 the fund from charges paid
by state agencies on the basis of aciual usage. Administrative costs incurred in the operation of the fund may be paid from the fund and the amount
of such costs shall be added to the cost of the goods, services and personal services as charged to the state agencies

(h) The department shall adopt rules necessary to implement the provisions of this subsection, including but not limited 10 rules establishing

{A) A reporting system for personal service contracts, including architectural, engineering, photogrammeiric mapping, transportation planning
or land surveying services contracts and related services contracts, that includes the following

(i) A state agency shall submit to the depariment personal services contract information as directed by the department, A state agency shall file
with the department a copy of each personal services contract entered into by the state agency, including appropriate documnentation as required by
the department. Whenever a state agency pays more in a calendar year under a personal services contract for services historically performed by
state employces than the agency would have paid to the agency’s employees performing the same work, the agency shall so report to the
department and include in the report a statement of justification for the greater cosis

(ii) The department shall keep the copy of the contract and the department’s documentation on file for three years, after which the department
may destroy the file. The department shall maintain a system for filing copies of personal services contracts and documentation submitted to the
department under this paragraph. The department shall submit a biennial report to the Legislative Assembly concerning the use of petsonal
services contracts by state agencies. The report must specify the name of cach state agency, the amount paid under each personal services contract
entered inio by the agency, the name of the contractor, the duration of the contract and the cantract’s basic purpose. The report must also include
the total dollar figure of all personal services contracts for each year of the preceding biennium

(B) Procedures for the evaluation and award of personal services contracts when the department authorizes a siate agency to contract directly
for personal services, including architectural, engineering, photogrammetric mapping, transportation planning or land surveying services and
related services, in accordance with ORS 279B.050 or 279C.100 to 279C.125.

(3) The departiment shall nelify all state agencies of the requirements of this section. [2003 ¢.794 §18; 2011 ¢ 458 §11]

279A.142 Limitation of competition. A contracting agency may, by appropriate ordinance, resolution or rule, limit competition for a public
contract to emerging small businesses certified under ORS 200.055 if the contract price is estimated at $100,000 or less and is funded by the
Emerging Small Business Account established under ORS 200.180. [2007 ¢.344 §2; 2015 ¢.565 §14]

279A.145 Recycled product purchasing information. The Oregon Department of Administrative Services shall include recycled product

purchasing information within publications and training programs provided to Jacal governments requesting state government purchasing
assistance. [2003 ¢.794 §19]
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279A.150 Procurement of goods containing recycled polyethylene material. (1) The Oregon Department of Admiunistrative Services shall
provide guidelines 1o state agencies and contractors on the availability of necessary goods that contain recycled PETE, as well as other recycled
plastic resin supplics and matenals

(2) The department shall identify suppliers able to provide necessary goods containing recycled PETE, as well as other recycled plastic resin
suppltes and materials [2003 ¢ 794 §20]

279A.155 State procurement of paper. No less than 35 percent of state agency procurements of paper products may be from recycled paper
products. [2003 c.794 §21]

279A.157 State contracting agency use of contract form, contract template or solicitation template; exceplions and exemptions; rules.
(1) As used in this section:

(a)(A) “Contract form™ means a document with terms and conditions that the Attomey General and the Qregon Depariment of Adminisirative
Services develop, approve and make available for state contracting agencies to use without alteration, except as provided in subparagraph (B) of
this paragraph, as the terms and conditions of a public contraci.

(B) “Contract form™ does not include specifications for a procurement, a scope of work, pricing information, information that identifies parties
1o the public contract or similar or related portions of a public contract that a state coniracting agency necessarily develops or must alter, with
approval from the Attoney General or the Oregon Department of Administrative Services, as a means of achicving the resulis the state contracting
agency intends for the procurement

(b}A) “Contract template” means a document with terms and conditions that the Attorney General and the depaniment develop, approve and
make available for state contracting agencies to use, with appropriate allerations, as the basis for the terms and conditions of a public contract

(B) “Contract template™ does not include specifications for a procurement, a scope of work, pricing infotmation, information that identifies
parties to the public contract or similar or related portions of a public contract that a state contracting agency necessarily develops or must alter as a
means of achieving the results the state contracting agency intends for the procurement

{¢) “Salicitation template™ means a request for information, a request for a quotation, an invitation o bid, a request for proposals or other
document for soliciting a procurement under the Public Contracting Code in which the Attomey General and the department develop, approve and
make available standardized language that a state contracting agency must use, with appropriate alterations, for a solicitation.

{2){a) Except as provided in paragraph (c) of this subsection, a state contracting agency shall use a solicitation template in advertising and
soliciting all procurements under the Public Contracting Code and, as provided in paragraph (b) of this subsection, shall use a contract form or a
contract template, as appropriate, as the basis for all public contracts into which the state contracting agency enters. A stale contracting agency, in
accordance with the Public Contracting Code, may negotiate the terms and conditions set forth in a contract form or contract templale but may not
vary the ierms and conditions without the advice of the Attomey General or legal counsel that the Attomey General approves tf the state
conlracling agency anticipates that the contract form or contract template will be the basis for a public contract with a contract price that exceeds
$150,000.

(b) A state contracting agency shall use a contract form or contract template for all price agreements, cooperative procurements or
procurements for which the Attormey General or the Director of the Oregon Depariment of’ Administrative Services determines that the
specifications for goods or services, the terms and conditions, the scope of work or other aspects of a procurement or a class of procurements do
not vary significantly among state contracting agencies, or for procurements or classes of procurements in which the Atlorney General or the
director determines that using a contract form or contract template is necessary for the stale contracting agency to avoid unreasonable liabilities or
other risks or would promote best practices in public contracting. A stale contracting agency, in accordance with the Public Contracting Code, may
negetiate the terms and conditions set forth in a contract form or contract template but may not vary the ierms and conditions without the advice of
the Attomey General or legal counsel that the Attomey General approves if the state contracting agency anticipales that the contract form ot
conlract template will be the basis for a public contract with a contract price that exceeds $150,000

{c) A state contracting agency may base a public contract on terms and conditions other than the terms and conditions set forth in a contract
form or contract template only if

{A) The state contracting agency receives approval from the Attorney General or, il the stale contracting agency is subject to ORS 279A 140,
from the Director of the Oregon Department of Administrative Services, unless the state contracting agency determines that the contract price for
the public contract is unlikely to exceed $150,000;

(B) The nature of the procurement is unique and the public contract requires specific terms and conditions 10 accommodate the unique nature
of the procurement or the state contracting agency, in accordance with provisions in the solicitation documents for the procurement, negotiated
terms and conditions for the public contract that differ from the terms and conditions in a contract form or contract template,

(C) The state contracting agency consults the Attomey General, or legal counsel that the Attorney General approves, to develop appropriate
terms and conditions {or the public contract and for legal advice during all phases of the procurement for which the Autosney General determines
that legal advice is necessary and relevant; and

(D) The state contracting agency submits the public contract 10 the Attorney General for approval for legal sufficiency, if the provisions of
ORS 291.047 require the submission

(d) This subsection does not apply 10 a procurement that a state contracting agency conducts under ORS 279B.0635, 279B.080 or 279C.110 (9).

(3) Notwithstanding provisions of this section that require a slate contracting agency (o use a solicitation template, contract form or contract
template that the Attomey General and the department develop, the office of the Secretary of State and the office of the State Treasurer shall use
standardized forms and templates that each office develops for each office’s own use in conducting procurements or entering into public contracts.
The Secretary of State and the State Treasurer may elect to use solicitation templates, contract forms or contract templates that the Attorney
General and the department develop.

{(4) The Anorney General and the Director of the Oregon Department of Administrative Services shall cooperate to

{a) Develop and make available solicttation templates, contract forms and contract templates for procurements or classes of procurements that
state contracting agencies require, and

(b) Adopt rules under ORS 279A.065 to implement the provisions of this section, {2015 ¢.646 §2]

279A.159 Education and training or cxperience requirements for persons that conduct procurements or administer contracts for state
contracting agencies; deadlines; rules. (1) A person that conducts a procurement or administers a public contract for a state contracting agency
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shall complele a course of education and training or have professional experience that, at a minimum and in accordance with standards established
under subsection (2) of this section, adequately prepares the person to

(a} Develop specifications and develop or adapt soliciation documents for a procurement,

(b) Read critically, understand, interpret and apply terms and conditions set forth in public contracts of the scope and nature that the person
administers or will administer;

() Dratft scopes of work, statements of work, contract amendments, change orders, insurance requirements, natices and other documents and
communications that are necessary lo conduct a procurement or administer a public contract of the scope and nature for which the person is or will
be responsible;

(d) Manitor a contractor’s performance under a public contract to cnsure that the contractor performs services, pravides goods or supplies
materials according to the schedule, pricing, specifications and terms and conditions set forth in the public contract;

(e) Manage relations between a state contracting agency and contraclers so that contractors meet obligations to the state contracting agency and
the state contracting agency meets obligations to contractors;

(D Recognize and investigate emerging disputes or other risks, unique requirements, unusual situations or other issues that arise in connection
with a procurement and formulate appropriate responses and resolutions, seeking advice from legal counsel, risk management personnel or other
persons when necessary;

(@) Understand auditing requirements and procedures that apply to procurements of the scope and nature for which the person is or wall be
responsible and organize and maintain appropnate documentation and administrative practices that meet the auditing requirements; and

(h} Follow regular business and office procedures, implement applicable state contracting agency policies and procedures and othenwise
conduct procurements or administer public contracts for a state contracting agency in accordance with best practices

(2)(a) The Oregon Department of Administrative Services by rule shall establish standards for the education and training or experience o
person must have to conduct a procurement or admimster a public contract for a state contracting agency other than the Secretary of State or State
Treasurer and may specify requirements in addition 1o the requirements set forth in subsection (1) of this section. The standards must describe the
contents and guality of a curriculum for an appropriate education or training program, fix a passing score for an examination or assessment, if
appropriate, specify requirements for obtaining a certificate or other evidence of having completed 1he education or training program and otherwise
determine the skills and the level and depth of knowledge a person must have obtained from the education or training program The standards must
also describe the length of service or other evidence of adequate experience that a person must have in order to conduct a procurement or
administer a public contract for a state contracting agency

{b) The depariment may establish levels or classifications of education and training or experience that are necessary for a person to conduct a
procurement or administer a public contract for a state contracting agency, according to:

(A) The complexity, scope or category of procurements a state contracting agency conducts,

(B) The degree of responsibility a person wifl have for conducting a procurement or administering a public ceniract, ar

(C) Other appropriate criteria.

(c) The depariment may provide an education or training program that meets the standards the department establishes under this subsection or
may appreve an education or training program that meets the standards

(d) The department by rule shall set a date, not later than December 31, 2017, by which an education or training program must meet the
standards the department establishes under this subsection and a date, not later than December 31, 2018, after which all persons that conduct
procurements or administer public contracts for stale contracling agencies must meet the requirements specificd in this section. In setting dates
under this paragraph, the department shall take into account the fiscal impact of the standards and requirements on state contracting agencies and
may phase in or specify incremental steps for meeting the standards and requirements.

(3) The office of the Secretary of State and the office of the Siate Treasurer, not later than December 31, 2017, shall each establish standards
for the education and training or experience a person must have to conduct a procurement or administer a public contract for the Secretary of State
or the State Treasurer. The standards for cducation and training or experience must meet the requirements set forth in subsection (1) of this section
The Secretary of State and the State Treasurer may specify requirements in addition to the requirements set forth in subsection (1) of this sectien
and may elect to meet the standards that the department establishes under subsection (2) of this section. Not later than December 31, 2018, a
person that conducts a procurement or administers a public contract for the office ol the Secretary of State or the office of the State Treasurer shall
meel the standards that the office of the Secretary of State or the office of the State Treasurer, as appropriate, establishes under this subsection.
[2015 c 646 §3]

279A.161 Review aml verification of advice and recommendations concerning procurements; delegation. (1) Before a state contracting
agency executes a public contract with a contract price that exceeds $150,000, the director or other head of the state contracting agency shall
review, and shall vertfy that the person that wall administer the public contract for the state contracting agency has read and understands, all advice
and recommendations thet the Oregon Department of Administrative Services, the Department of Justice or other legal counsel gave 1o the state
contracting agency with respect to the public contract and the procurement that resulted in the public contract, The director or other head of the
state contracting agency shall sign and retain in the state contracting agency's records a statement that acknowledges that the director or other head
of the state contracting agency reviewed the advice and recommendations and made the verification described in this subsection.

{2) The director or other head of a state coniracting agency that enters into more than 12 public contracts during a calendar year may delegate
to a qualified employee of the state contracting agency all or a portion of the duties the director or other head of the state contracting agency has
under subsection {1} of this section. [2015 c 646 §4]

279A.165 Report concerning special procurements; requirement to maintain records. (1) The Oregon Depaniment of Administrative
Services, before the beginning of each odd-numbered year regular legislative session, shall provide to an appropriate committee of the Legislative
Assembly that considers questions related to public contracting a report that contains information about special procurements conducted under the
provisions of ORS 279B.085 by state contracting agencies that are subject 1o the authonty of the depariment under ORS 279A 050 (2) and (7). The
information must include, at a8 minimum

(a) The name of each state contracting agency that conducted a procurement under the provisions;

(b) The number of procurements the state contracting agency conducted under the provisions and the number of contracts the state contracting
agency awarded under the provisions,

(¢} A summary of the reasons that the state contracting agency decided 1o conduct the procurement under the provisions;
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() A descripive summary of the procurement proceduse the state contracting agency used to conduct the procuremeni, noting whether the
procedure was competilive or not and listing the number of bids or proposals the stale contracting agency received 1f the procedure was
competitive,

(e} The contract price or estimated contract price for cach contract the state conlracting agency awarded under the provisions, and

(D) A summary of the prolests or other responses the state contracting agency received in response to the decision to conduct the procurement
under the provisions, and a summary of the disposition of the protests or other tesponses

{2) A state contracting agency subject lo the authonty of the department under ORS 279A 050 (2) and (7) shall maintain records that enable the
state contracting agency Lo calculate or otherwise determine and provide to the department the information described in subsection (1) of this
section, The state contracting agency shall maintain the records for the purposes described under this section and may not use the information for
evaluating proposals or invitations te bid that the state contracting agency receives in response 1o a solicitation for a procurement

(3) This sectson does not apply to the Secretary of State or the State Treasurer [2012 ¢.53 §4]

279A.167 Certification program for training in pay equity provisions of state taw; rules. (1} The Oregon Depariment of Administrative
Services shall establish a program to certify that a person that intends to submit a bid or proposat for a public contract understands the prohibition
set forth in ORS 652.220 and in other laws or rules that prehibit discrimination in compensation or wage payments. The program must include, but
1s not limited to, all of these elements:

(a) A curriculum for training prospective bidders and proposers in complying with the prohibition described in this subsection. The curriculum
must include hypothetical situations, case studics and other examples that show conduct that would violate the prehibition and other conduct that
would constitute correct and best practices.

(b) Criteria for assessing whether prospective bidders and propesers understand the prohibition and can successfully apply best practices to a
hypothetical situation that involves discrimination in compensation or wage payments

(c) Standards for successful completion of the curriculum and assessment that will result in the depariment issuing the certificate.

(2) The department may conduct the training and assessment for the program described in subsection (1) of this section or may enter into an
nteragency agreement with the Bureau of Labor and Industries or a contract with a private entity to conduct the training and assessment

(3) Tie department may by rule specify a period of time during which a certificate the department issues under this section is valid and may
adopt other rules that are necessary 1o implement the provisions ol this section [2015 ¢ 454 §2]

INTERGOVERNMENTAL RELATIONS
(Generally)

279A.180 Purchases through federal programs. Notwithstanding any other provision of the Public Contracting Code, a procurement may be
made without competitive sealed bidding, competitive sealed proposals or ather competition required under ORS 279B 050 to 2798 085 provided
that

(1) The procurement 1s made in accordance with rules adopied by the contracting agency for procurements under this section; and

(2) The procurement is made under 10 U.S.C. 381, the Electronic Government Act of 2002 (P.L. 107-347) or other federal law that is, as
determined by the Director of the Oregon Department of Administrative Services or a local contract review board, similar to 10 U 5.C. 381 or
section 211 of the Electronic Government Act of 2002 in effectuating or promoting transfers of property to contracting agencies. {2003 ¢, 794 §22]

279A.185 Local contracting agency arrangements for usc or disposition of personal property authorized. (1) Notwithstanding the
competitive procurement requirements of ORS chapters 279B and 279C, a local contracting agency may sell, transfer or dispose of personal
property in accordance with rules adopted under ORS 279A 070

{2) Notwithstanding the competitive procurement requirements of ORS chapters 279B and 279C, a local contracting agency may negotiate
with one or more private or public entities to establish contracts, agreements and other cooperative arrangements for the use, operation,
maintenance or ultimate lawful disposition of personal property owned by or under the control of the local contracting agency, including property
acquired under ORS 279A.260. Before approving such a contract, agreement or arrangement, the goverming body of the local contracting agency
must make a finding thal the contract, agreement or asrangement will promole the cconomic development of the local contracting agency, of the
geographical area in which the local contracting agency 1s situated or of other public bodies that perform similar functions. [2003 ¢ 794 §23]

279A.190 Transfers of fire protection equipment between fire departments. (1) As used in this section

(a) “Fire protection equipment™ has the meaning given that term in ORS 476 005.

{b) “Public contract” includes a sale at no cost,

(c) “Regularly organized fire department” has the meaning given that teem in ORS 652,050

(2) Notwithstanding any other provision of the Public Contracting Code, transfers of fire protection equipment under public contracts between
repularly organized fire depariments may be made without competitive sealed bidding, competitive sealed proposals or other competition required
in ORS 279B.050 1o 279B.085, provided:

(a) The recipient regularly organized fire department makes a written request for the fire protection equipment to the transferor regularly
orgamzed fire department;

(b) The fire protection equipment is surplus to or unusable by the transferor,

{c) The total fair market value of fire protection equipment received by the recipient does not exceed $50,000 per calendar year; and

{d) The transferor holds a public hearing, with hearing notice published in at least one trade newspaper of general statewide circulation a
minimum of 14 days before the hearing, and finds that the public contract s in the public’s interest [2003 ¢ 794 §24]

(Cooperative Procurement)

279A.200 Definitions for ORS 279A.200 to 279A.225. (1) As used m ORS 279A 200 to 279A 225

(1) “Administering contracting agency™ means a governmental body in this state or in another junisdiction that solicits and establishes the
original contract for the procurement of goods, services or public improvemenis in a cooperative procurement

(b) “Cooperative procurement” means a procurement conducted on behall of more than one governmental body. “Cooperative procurement”
includes but is not limited 10 multiagency contracts and price agreements. “Cooperative procurement” does not include an agreement formed
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among only governmental bodies under ORS chapter 190 or by a statute, charter provision, ordinance or other authority for establishing
agreemenls between or among governmental bodies or agencies or tribal governing bodies or agencies

(c) “Cooperative procurement group™ means a group of governmental bodics jomed through an intergovernmental agreement for the purpose of
facilitating cooperative procurements,

(d) “Interstate cooperative procurement” means a permissive cooperative procurement in which the administering contracting agency is a
governmental body, domestic or foreign, that is authorized under the governmental body's laws, rules or regulations o enler into public contracts
and in which one or more of the participating governmental bodies are located outside this state.

(e) “Joint cooperative procurement” means a cooperative procurement in which the participating governmental bodies or the cooperative
procurement group and the bodies’ or group’s contract requirements or estimated contract requirements for price agreements are identificd

() “Original contract™ means the initial contract or price agreement solicited and awarded during a caoperative precurement by an
admunistering contracting agency.

() “Permissive cooperative procurement” means a cooperative procurement in which the purchasing contracting agencies are not identified.

(h) “Purchasing contracting agency™ means a governmental body that procures goods, services or public improvements from a contractor based
on the original contract established by an administering contracting agency.

{2) As used in ORS 279A 210 (I)(g), 279A.215 (1)(a) and 279A.220 (1)(a), an admimstering contracling agency's solicitation and award
process uses source selection metheds “substantially equivalent™ to those identified in ORS 279B.053, 279B.060 or 279B 085 if the soliciiation
and award process:

(a) Calls for award of a contract on the basis of a lowest responsible bidder or a lowest and best bidder determination in the case of competitive
bids, or on the basis of a determination of the proposer whose proposal is most advantageous based en evaluation factors set forth in the request for
proposals in the case of competitive proposals,

(b) Does not permit the application of any geographic preference that is more favorable to bidders or proposers whao reside in the jurisdiction or
locality favored by the preference than the preferences provided in ORS 279A.120 (2), and

{c) Uses reasonably clear and precise specifications that promote suitability for the purposes intended and that reasonably encourage
competitton. [2003 ¢.794 §25; 2007 c.764 §4]

279A.205 Cooperative procurements authorized. (1) A coniracting agency may participate in, sponsor, conduct or administer a joint
cooperative procurement for the procurement of any poods, services or public improvements

(2) A contracting agency may participate in, sponsor, conduct or sdminister a permissive or interstate cooperative procurement {or the
procurcment of any goods or services, but not public improvements. [2003 ¢.794 §26, 2005 ¢.103 §6)

279A.210 Joint cooperative procurements. (1) A joint cooperative procurement 1s valid only if

(a) The administering contracting agency”s solicitation and nward process for the original contract is an open and impartial competitive process
and uses source selection methods substantially equivalent to those specified in ORS 279B.055, 279B.060 or 279B.085 or uses a competitive
bidding process substantially equivalent to the competitive bidding process in ORS chapter 279C;

(b) The administering contracting agency's solicitation and the original contract or price agreement identifies the cooperative procurement
group or each participating purchasing contracting agency and specifics the estimated contract requirements, and

() No material change is made in the terms, conditions or prices of the contract between the contracior and the purchasing contracting agency
from the terms, conditions and prices of the original contract between the contractor and the administering contracting agency.

(2) A joint cooperative procurement may not be a permissive cooperative procurement. [2003 ¢.794 §27)

279A.215 Permissive cooperative procurements. (1) A contracting agency may establish a contract or price agreement through a permissive
cooperalive procurement only ift

(a) The administering contracting agency'’s solicitation and award process for the original contract is an open and imparntial competitive process
and uses source sclection methods substantially equivalent to those specified in ORS 279B.055 or 279B.060,

(b) The administering contracting agency's solicitation and the ariginal contract allow other contracting agencies to establish contracts or price
agreements under the terms, conditions and prices of the original contract,

(c) The contractor agrees to extend the terms, conditions and prices of the original coniract to the purchasing contracting agency: and

(d) No material change is made in 1he terms, conditions or prices of the contract or price agreement between the contractor and the purchasing
cantracting agency from the terms, conditions and prices of the original contract between the contractor and the administering contracting agency

{2)(a) A purchasing contracting agency shall provide public notice of intent to establish a contract or price agreement through a permissive
cooperative procurement if the estimated amount of the procurement exceeds $250,000.

(b) The notice of intent must include:

{A) A description of the procurement;

(B) An estimated amount of the procurement;

(C) The name of the administering contracting agency, and

(D) A time, place and date by which comments must be submitted to the purchasing centracting agency regarding the intent to establish a
coniract or price agreement through a permissive cooperative procurement.

(c) Public notice of the intent 10 establish a contract or price agreement through a permissive cooperative procurement must be given in the
same manner as provided in ORS 279B.055 (4)(b} and (c).

(d) Unless otherwise specified in rules adopted under ORS 279A 070, the purchasing contracling agency shall give public notice at least seven
days before the deadline for submission of comments regarding the intent to establish a contract or price agreement through a permssive
cooperative procurement.

{3) If a purchasing contracting agency is required to provide notice of intent to establish a contract or price agreement through a permissive
cooperative procurement under subsection (2) of this section:

{a} The purchasing contracting agency shall provide vendors who would otherwise be prospective bidders or propesers on the contract or price
agreement, if the procurement were competitively procured under ORS chapter 279B, an opportunity to comment on the inient to establish a
contract or price agreement through a permissive coeperative procurement.

(b} Vendors must submit comments within seven days after the notice of intent is published.

(c) And if the purchasing contracting agency receives comments on the intent to establish a contract or price agreement through a permissive
cooperative procurement, before the purchasing contracting agency may establish a contract or price agreement through the penmissive cooperative
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procurement, the purchasing contracting agency shall make a writicn determination that establishing a coniract or price agreement through a
permissive cooperative procurement is in the best interest of the purchasing contracting agency. The purchasing contracting agency shall provide a
copy of the written determination to any vendor that submitied comments, 2003 ¢ 794 §28]

279A.220 Interstate cooperative procurements. (1) A contracting agency may establish a contract or price agreement through an interstate
cooperative procurement only if

(a) The admimstering contracting agency s solicitation and award process for the original contract is an open and impartial competitive process
and uses source selection methads substantially equivalent to those specified in ORS 279B.055 or 2798 060,

(b} The administering contracting agency's solicitation and the original contract allows other governmental bodies to establish contracts or
price agreements under the terms, conditions and prices of the original contract; and

() The administering contracting agency permits the contractor to extend the use of the terms, conditions and prices of the original contract to
the purchasing contracting agency

{2) In addition to the requirements in subsection (1} of this section:

(a) The purchasing contracting agency, or the cooperative procurement group of which the purchasing contracting agency is a member, must be
listed in the solicitation of the administering contracting agency as a party that may establish contracts or pricc agreements under the terms,
conditions and prices of the original contract, and the solicitation must be advertised in Oregon; or

(b)A) The purchasing contracting agency, or the cooperative procurement group of which the purchasing contracting agency is a member,
shall advertise a notice of intent to establish a contract or price agreement through an interstate cooperative procurement

(B) The notice of intent must include:

(1) A description of the procurement,

(11} An estimated amount of the procurement,

(111) The name of the administering contracting agency, and

(iv) A time, place and date by which comments must be submitted to the purchasing contracting agency regarding the intent 1o establish a
contract or price agreement through an interstate cooperative procurement

(C) Public notice of the intent 10 establish a contract or price agreement through an interstate cooperative procurement must be given in the
same manner as provided in ORS 279B.055 (4)(b) and (c)

(D) Unless otherwise specified in rules adopted under ORS 279A.070, the purchasing contracting agency shall give public notice at least seven
days before the deadline for submission of comments regarding the intent to establish a contract or price agreement through an interstate
cooperative procurement

{3) If a purchasing contracting agency s required to provide notice of intent 1o establish a contract or price agreement through an interstate
cooperative procurement under subsection (2) of this section:

{a) The purchasing contracting agency shall provide vendors who would otherwise be prospective bidders or proposers on the contract or price
apreement, il the procurement were competitively procured under ORS chapter 279B, an opportunily to comment on the intent to establish a
contract or price agreement through an interstate cooperative procurement.

(b) Vendors must submit comments within seven days after the notice of tntent is published

(c) And if the purchasing contracting agency receives comments on the intent to establish a contract or price agreement through an interstate
cooperative procurement, before the purchasing contracting agency may establish a contract or price agreement through the interstate cooperative
procurement, the purchasing contracting agency shall make a writien determination that estabhshing a contract or price agreement through an
interstate cooperative procurement is in the best interest of the purchasing contracting agency. The purchasing contracting agency shall provide a
copy of the writien determination to any vendor that submitied comments,

(4) For purposes of this section, an administering contracting agency may be any governmental body, domestic or foreign, authorized under its
laws, rules or regulations to enter into contracts for the procurement of goods and services for use by a governmental body. [2003 ¢ 794 §29]

279A.225 Protests and disputes. (1) A protest regarding the procurement process, the contents of solicitation documents or the award or
proposed award of an original contract may be directed only to the administering contracting agency. The protest must be in accordance with the
provisions of ORS 279B 400 to 2798 425.

(2} A protest regarding the use of a cooperative procurement by a purchasing contracting agency after the execution of an original contract may
be directed only to the purchasing contracting agency. The protest must be in accordance with the provisions of ORS 279B.400 10 279B 425 and is
limited in scope to the purchasing contracting agency s autherity 10 enter into a cooperative procurement contracl.

{3) The decision of a local contracting agency to use a cooperative procurement 15 reviewable in the circuit court of the county where the
principal offices of the Jocal contracting agency are located. The decision of a state contracting agency lo use a cooperative procurement shall be
reviewable by the Circuit Count for Marion County or the circuit court of the county where the principal offices of the state contracting agency are
located

(4) Disputes regarding contract performance between a purchasing contracting agency and a contractor may be resolved solely by the
purchasing contracting agency and the contractor. [2003 ¢.794 §30]

STATE SURPLUS PROPERTY

279A.250 Definitions for ORS 279A.250 to 279A.29{. As used in ORS 279A.250 to 279A.290, unless the context requires otherwise:

(1) “Donee™ means an entity eligible 1o acquire federal donation property based upon federal regulations or eligible to acquire surplus property
in accordance with rules adopted by the Oregon Depaniment of Administrative Services. Entities eligible to acquire federal donation property may
also acquire surplus property other than federal donation property.

(2) “Not-for-profit organization™ means a nonprofit comporation as defined in ORS 307.130.

(3) “Property” means personal property

(4) “State agency” means every stale officer, board, commission, department, institution, branch or agency of state government whose costs are
paid wholly or in part from funds held in the State Treasury, and includes the Legislative Assembly and the counts, including the officers and
committees of both, and the Secretary of State and the State Treasurer in the performance of the duties of their constitutional offices.

{5) “Surplus property” means property received by the Oregon Department of Adminisirative Services or a slate agency as surplus from federal
govermument units, state agencies, local governments, special government bodies, not-for-profit organizations, other states and private entities.
[2003 . 794 §36]
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279A.255 Inspection, appraisal and inventory of state property; reports by state agencies. The Oregon Department of Administrative
Services may:

(1) Provide for the periodic inspection and appraisal of state property;

(2) Provide for the maintenance of current and perpetual inventories of state property, and

(3) Require any state agency to make reports of the property in the agency’s custody at such intervals and in such form as the depariment
deems necessary, [2003 ¢.794 §37]

279A.260 Powers and dutics of department; ncquisitions by qualificd donees; rules. (1) Subject to the power of the Govemnor to terminate
the functions listed in this section, the Oregon Department of Administrative Services may

{a) Accept surplus property,

(b) Distribute surplus property to donees;

{c) Provide suitable facilities for the storage and distribution of surplus property,

(d) Enter into reciprocal agreements and contracts with federal govemment units, state agencies, local governtnents, special government
bodies, nol-for-profit erganizations, other states and private entities, with respect 1o the utilization and exchange of property, facilities, personnel
and services, for the administration of the provisions of this section in accordance with federal and state laws governing the acquisition,
distribution, utilization, disposal or sale of surplus property,

{e) Expend funds in connection with the provisions of this section,

(D) Adopt rules for the acqusition, distribution, utilization, disposal or sale of surplus property in accordance with federal and state laws,

{2) Set charges, subject to federal and siate laws, necessary to recover all direct and indirect costs associated with acquiring, purchasing,
shipping, handling, warehousing, storing and distributing surplus property;

(h) Cooperate with donces in locating, obtaining or warehousing surplus property; and

(i) Obtain surplus property on behalf of donees,

(2) The department shall deposit all fees or charges collected or received under this section in the Oregon Department of Administrative
Services Operating Fund.

{3) The goveming board or the executive head of a donee may, by order or resolution, confer upen any officer or employee thereof autherity to
secure the acquisition of surplus property through the depariment in accordance with federal and state laws governing the acquisition, distribution,
utilization, disposal or sale of surplus property. [2003 ¢.794 §38]

279A.265 Use of Oregon Department of Administrative Services Operating Fund; cash dividends. (1) in addition to the other purposes
for which the Oregon Depariment of Administrative Services Operating Fund established under ORS 283 076 may be used, the fund hereby is
appropriated continuously for and may be used for the purposes of this section and ORS 279A 260. All claims approved by the Oregon
Depastment of Administrative Services for the purposes of this section and ORS 279A.260 shall be paid as provided in ORS 293,295 to 293 462
The depariment shall draw warrants on the State Treasurer for the payment thereof payable out of the fund. All moneys received under ORS
279A 260 shall be paid by the departiment to the State Treasurer for credit to the fund

(2) The Director of the Oregon Depariment of Administrative Services may distribute in the form of cash dividends accumulated surpluses in
the fund that arise because the charges collecied from donees are in excess of the amount necessary to keep the activities under this scction and
ORS 279A 260 on a self-sustaining basis. The director shall pay the cash dividends to the donees referred to in ORS 279A.260 (1). Any dividend
paid under this subsection shall be based on the ratio of the charges collected from each donee during the preceding fiscal year to the total charges
collected from all donecs for the fiscal year immediately preceding the fiscal year in which the dividend is authonized to be paid.

(3) Upon termination by the Governor of the functions of the department under ORS 279A 260, any balance remaining in the fund that is
antributable to the activities under this section and ORS 279A 260 shall be refunded pro rata to the donees referred to in ORS 279A 260 (1) upon
the basis of the total charges collected from each donee during the preceding fiscal year, unless the director determines that the cost of making the
refund is excessive, in which case the unrefunded moneys shall be paid to the Treasurer of the United States [2003 ¢.794 §39]

279A.270 Contracts with federal government for accepting gifts and acquiring surplus property; bids not required, The Orcgon
Department of Administrative Services may enter into contracts with any federal government unit for the purpose of accepting gifis and for the
acquisition of surplus property upon such terms and conditions as may be agreed upon, without regard to the provisions of law requiring the
posting of notices or public advertising for bids or the soliciting or receiving of competitive bids. [2003 ¢.794 §40]

279A.275 Leasing of state property. The Oregon Department of Administrative Services may lease any stale property not needed for public
use, provided the law does not prohibit the leasing and the authority to lease is not vesied in any other state agency. [2003 ¢.794 §41]

279A.280 Disposal of surplus property; costs of disposal. (1)(a) Without requiring competitive bidding

{A) The Oregon Department of Administrative Services may sell or transfer surplus property to or transfer surplus property between donees
Donees may be given preference te acquire surplus property. Property acquired shall be used for public purpose or benefit and not fer resale to a
private purchaser,

(B) The depariment, or a public or private person or entity designated by the department, may transfer computers and related hardware that are
surplus, obsolete or unused to a common or union high school district or education service district. The depariment, or its designee, may not charge
the school district a fee for the transfer,

(C) The depariment, or a public or private person or entity designated by the department, may recycle or otherwise dispose of property when
the department determines the value and condition of the propeny does not warrant the cost of a sale

{b) Authorized transfers under this subsection include those made with or withoul consideration

(2) In accordance with ORS 279B.055 or 279B.060, the department may sell surplus property.

(3) All proceeds derived from the disposal of property under this section, except proceeds that may not under federal laws or regulations be
deposited in the manner provided by this section, shall be deposited in the State Treasury 1o the credit of the Oregon Depaniment of Administrative
Services Operating Fund,

(4} In addition to the other purposes for which the fund may be used, the fund is appropriated continuously for and may be used for paying the
administrative costs incurred in the transfer or disposal of preperty under subsections (1) and (2) of this section, and for paying the amount due to
the state agency whose property has been sotd. The total amount payable to the agency whose property has been sold shall be the amount derived
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from the disposal of the property less the amount of the admamistrative costs incurred in disposing of the property. Such total amount may be
deposited in the State Treasury to the credit of the miscellaneous receipts account established under ORS 279A 290 for the agency whose property
has been sold.

{5) The cost of services for disposal of property under this section that is not recoverable from the proceeds of a sale of the property shall be
charged to the state agency served and paid to the departiment in the seme manner as other clmims against the agency are paid [2003 ¢.794 §42]

279A.285 Disposition of moneys received as payment for repair or replacement of domaged, destroyed, lost or stolen property. All
moneys received from insurers and othet sources as payment for the cost and expense of repair and replacement of property of state agencies that
has been damaged, destroyed, lost or stolen, except the pacticular moneys as may not under federal law or regulations be deposited in the manner
provided by this section, may be deposited in the State Treasury to the credit of the miscellaneous receipts account established under ORS
279A.290 for the stale agency whose property has been damaged, destroyed, lost or stolen [2003 ¢.794 §43]

279A.290 Miscellaneous receipts accounts, (1) The State Treasurer may establish o miscellaneous receipts account for any stale agency and
shall ¢redit to the account any amounts paid into the State Treasury under ORS 190.240 (1), 279A.280, 279A.285, 283.110 or 357.885 for the state
agency for which the account was cstablished. The moneys credited {o the miscellaneous receipts account of a state agency established under this
section are approprialed continuously for the payment of the expenses of the state agency, subject 1o the alloiment system provided by ORS
201.234 10 291.260.

(2) Laws enacted by the Legislative Assembly limitng expenditures do not limit expendiures from miscellancous receipts accounts established
under this section except when the law limiting expenditures of a state agency specifically establishes a hmit for expenditures from the
miscellancous receipts account of the agency. [2003 ¢. 794 §44; 2003 ¢ 794 §44a)

PENALTIES

279A.990 Penalties. (1) The provisions of ORS 291 990 apply to ORS 279A. 140, 279A.280 and 279B 270. Any violation of ORS 279A.140,
279A.280 or 279B.270 shal] be punished as descnibed in ORS 29§.990.

(2) Any contractor, subcontractor, agent or person in authority or in charge who violates any provision of ORS 279C.520 or 279C 540 as to
hours of labor commits a Class A misdemeanor,

(3) Any contractor or subcontractor subject to ORS 279C 840 who fails to pay the prevailing rate of wage as required by ORS 279C 840
commits a Class B misdemeanor. [2003 c.794 §46; 2011 ¢.597 §176]
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Chapter 279B — Public Contracting - Public Procurements
ORS sections in this chapter were amended or repealed by the Legislative Assembly during its 2016 regular session See the table of ORS sections
amended or repealed during the 2016 regular session: 2016 AR Tables

2015 EDITION

PUBLIC CONTRACTING - PUBLIC PROCUREMENTS

PUBLIC FACILITIES, CONTRACTING & INSURANCE

GENERAL PROVISIONS

279B.005 Definutions

279B.010 Policy

2798.015 Applicability

279B.020 Maximum hours of laber on public contracts; holidays, exceptions, liability to workers, rules
279B.025 Procurement practices regarding recyclable and reusable goods

279B.030 Demonstration that procurement will cost less than performing service or that performing service is not feasible, exemptions
279B.033 Conlents of cost analysis, conditions under which procurement may proceed; exceptions
279B.036 Determination of feasibility of procurement

279B.040 Prohtbutron on accepting bid or proposal from contractor that advised or assisted contracting agency to develop specifications or
solicitation docurnents, exceptions

279B.045 Contractor warranty and covenant concerning 1ax law compliance

SOURCE SELECTION

{Methods of Source Selection)

279B.050 Methods of source selection

2798 055 Competitive sealed bidding

279B.060 Competitive sealed proposals

279B.065 Small procurements

279B.070 Intermediate procurements

279B.075 Sole-source procurements

279B.080 Emergency procurements

2798 085 Special procurements

(Cancellation, Rejection and Delay of Invitations for Bids or Requests for Proposals)
279B8.100 Cancellation, rejection, delay of invitations for bids or requests for proposals
{Qualifications)

279B.110 Responsibility ol bidders and proposers

279B.112 Personnel deployment disclosure; contents; preference for bidder or proposer that will employ more workers in stale, rules, exception
279B.115 Qualified products lists

279B.120 Prequalification of prospective bidders and proposers

i
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279B.125 Application for prequalification
279B.130 Debarment of prospective bidders and proposers
(Notice of Intent 10 Award)
279B.135 Notice of intent to award
{Price Agreements)
279B.140 Price agreements
(Determinations)
279B.145 Finality of determinations
SPECIFICATIONS
(General Provisions}
279B.200 Definitions for ORS 279B.200 to 279B8.240
279B.205 Specifications to encourage reasonable competition
279B.210 Policy, development of specifications
279B.215 Brand name or equal specification, brand name specification
279B.220 Conditions concerning payment, contnbutions, liens, withholding
279B.225 Condition concerning salvaging, recycling, composting or mulching yard waste material
279B.230 Condition concerming payment for medical care and providing workers® compensation
279B.235 Condition concerning hours of labor; compliance with pay equity provisions, employce discussions of rate of pay or benefits
2798B.240 Exclusion of recycled oils prohibited
{Specifications in State Contracts)
279B.270 State contracting agencies to use recovered resources and recycled materials, notice to prospective contractors
279R.275 Purchase of goods containing recycled polyethylene material
279B.280 Use of recycled products when economically feasible
LEGAL REMEDIES
279B.400 Protests and judicial review of approvals of special procurements
279B.405 Protests and judicial review of soliciiations
279B.410 Protests of contract award
279B.415 Judicial review of protests of contract award
279B.420 Judicial review of other violations
279B.425 Review of prequalification and debarment decisions
GENERAL PROVISIONS
279B.005 Definitians, (1) As used in this chapter, unless the context or a specifically applicable definition requires otherwise
() “Invitation to bid" means all documents, whether aitached or incorporated by reference, used for soliciting bids,
(b) “Procurement description™ means the words used in a solicitation to describe the goods or services 1o be procured. “Procurement
description” includes specifications attached to or made a part of the solicitation.
(c) “Request for proposals™ means all documents, whether attached or incorporated by reference, used for soliciting proposals
(d) “Responsible bidder” or “responsible proposer™ means a person who meets the standards of responsibility described in ORS 279B.110

{c) “Responsive bid" or “responsive proposal” means a bid or proposal that substantially complies with the invitation to bid or request for
proposals and all prescribed procurement procedures and requiremens,

47
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(2) ORS 279A.010 comans general definitions applicable throughout this chapier. [2003 ¢ 794 §47, 2005 ¢.103 §7; 2007 ¢.764 §5]

2798.010 Policy. In addition 10 the policy stated in ORS 279A 015, 1t is the policy of the State of Oregon that public contracting activities
should

(1) Provide effective outcomes that represent optimal value to the contracting agency and, to the greatest extent feasible, be consistent with
market practices;

(2} Seek consistency in procurement practices between contracting agencies covered under the Public Contracting Code while preserving cach
contracting agency’s ability to adopt rules 10 maximize the contracting agency's effectiveness. and

(3) Apply innovative practices while maintaining quality and integeny [2003 ¢.794 §48]

2798.015 Applicability. Except as provided in ORS 279C 320, public contracting under this chapier is subject 10 ORS chapter 279A, but not
ORS chapter 279C. [2003 c.794 §48a; 2005 ¢.103 §8]

2798.020 Maximum hours of Iabor on public contracts; holidays; exceptions; lisbility to workers; rules. (1) When labor is employed by
a coniracting agency through a contractor, a person may not be required or permitted to labor more than 10 hours in any one day, or 40 hours in
any one week, except in cases of necessity or emergency or when the public policy absolutely requires it, in which event, the person so employed
for excessive hours shall receive at least time and a half pay

(2)(A) For all overtime in excess of eight hours in any one day or 40 hours in any one week when the work week is five consecutive days,
Monday through Friday, or

(B) For atl overtime in excess of 10 hours in any one day or 40 hours in any one week when the work week is four consecutive days, Monday
through Friday, and

{b) For all work performed on Saturday and on the following legal holidays

{A) Each Sunday.

{B) New Year's Day on January |

(C) Memorial Day on the last Monday in May

(D} Independence Day on July 4

(E) Labor Day on the first Monday tn September

() Thanksgiving Day on the fourth Thursday in November.

(G) Christmas Day on December 25

(2) An employer shall give notice in writing to employees who perform work under subsection (1) of this section, either at the time of hire or
before commencement of work on the contract, or by posting a notice in a location frequented by employees, of the number of hours per day and
days per week that employees may be required to work.

(3) For the purpose of this section, each time a legal holiday, other than Sunday, listed in subsection (1) of this section falls on Sunday, the
succeeding Monday shall be recognized as @ legal holiday, Each time a legal holiday listed in subsection (1) of this section falls an Saturday, the
preceding Friday shatl be recognized as a legal holiday.

{4) When specifically agreed to under a written labor-management negotiated labor agreement, an employee may be paid at least time and a
half pay for work performed on any legal holiday specified in ORS 187.010 and 187.020 that is not listed in subsection (1) of this section.

{5) This section does not apply to contracts for personal services designated under ORS 279A.035, provided that persons employed under such
contracts shall receive at least time and a hall pay for work performed on the legal holidays specified in subsection { 1)(b)(B) to (G) of this section
and for all overtime worked in excess of 40 hours in any one week, except for individuals under personal services contracts whe are excluded
under ORS 653 010 10 653.261 or under 29 U.S.C. 201 to 209 from receiving overlime,

(6) Subsections (1) and (2} of this section do not apply to contracts for scrvices at a county fair or for ather events authorized by a county fair
board if persons employed under the contract receive at least time and a half for work in excess of 10 hours in any one day or 40 hours in any one
week

(7) Subsections (1) to (3) of this section do not apply 1o a contract for services if the contractor is a pariy to a collective bargaining agreement
it effect with any labor organization.

(8)(a) Subsections (1) and (2) of this section do not apply to contracts for services. However, persans employed under such contracts shall
receive at least time and a hall pay for work performed on the legal holidays specified in a collective bargaining agreement or in subsection {1)(b)
(B) to (G) of this section and for all time worked in excess of 10 hours in any one day or in excess of 40 hours in any one week, whichever is
greater.

{b) An employer shall give notice in writing 10 employees who work on a contract for services, either al the hme of hire or before
commencement of work on the contract, or by posting a notice in a location frequemed by employees, of the number of hours per day and days per
week that the employees may be required 10 work.

(9) Any contracter ot subcontracior or contracior’s or subconiractor’s surety that violates the provisions of this section is liable 1o the affected
employees in the amount of their unpaid overtime wages and in an additional amount equal 1o the unpaid overtime wages as liquidated damages. If
the violation resulted from wiklful falsification of payrol! records, the contractor or subconiractor or contractor’s or subcontractor's surety is liable
to the affected employees in the amount of their unpaid overtime wages and in an additional amaunt equal to twice the unpaid overtime wages as
liquidated damages.

{10} An action to enforce liability to employees under subsection (9) of this section may be brought as an action on the contractor’s payment
bond as provided for in ORS 279C.610.

(11) This section does not apply to:

(a) Financial institunions as defined in ORS 706.008.

(b) Labor performed in the prevention or suppression of fire under contracts and agreements made pursuant to the authority of the Stale
Forester or the State Board of Foresiry under ORS 477.406.

(c) Public contracts for goods or personal property.

(12) In accordance with ORS chapler 183, the Commissioner of the Bureau of Labor and [ndustries may adopt rules to carry out the provisions
of this section. [2003 ¢.794 §48b, 2005 c.103 §8a]
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279B.025 Procurement practices regarding recyclable and reusable goods. All contracting agencies shall establish procurement practices
that ensure, to the maximum exient economically feasible, the procurement of goods that may be recycled or reused when discarded [2003 ¢, 794
§49]

279B.030 Demonstration that procurement will cost less than performing service or that performing service is not feasible;
exemptions. (1) Excepl as provided in ORS 279B.036, before conducting a procurement for services with an estimated contract price that exceeds
$250,000, a contracting agency shall:

(8) Demonstrate, by means of a written cost analysis in accordance with ORS 279B8.033, that the contracting agency would incur less cost in
conducting the procurement than in performing the services with the contracting agency’s own personnel and resources, or

(b) Demonstrate, in accordance with ORS 279B.036, that performing the services with the contracting agency’s own personnel and resources is
not feasible

{2) If a local contracting agency authorizes a department, bureau, office or other subdivision of the lacal contracting agency to conduct a
procurement on behalf of another department, bureaw, office or subdivision of the Jocal contracting agency, the department, bureau, office or
subdivision on whose behalf the procurement is conducted shall comply with the requirement set forth in subsection (1) of this section.

(3) Subsection (1) of this section does not apply to

(2) A local contracting agency or a local contract review board for a city that has a population of not mere than 15,000 or a county that has a
population of not more than 30,000,

(b) A community college that enrolls not mere than 1,000 full-time cquivalent students, as defined in ORS 341.005,

() A special district, as defined in ORS 198.010, a diking district formed under ORS chapter 551 and a sotl and water conservation district
organized under ORS 568.210 to 568.808;

(d) The Port of Portland; or

() Procurements for client services, as defined in QAR 125-246-0110. [2009 ¢ 880 §2]

279B.033 Contents of cost analysis; conditions under which procurement may proceed; exceptions. (1) In the cost anabysis required under
ORS 279B.030, a contracting agency shall;

{(a) Estimate the contracting agency's cost of performing the services, including

{A) Salary or wage and benefit cosls for contracting agency employees who are direcily involved in performing the services, including
employees who inspect, supervise or monitor the performance of the services

(B) Material costs, including costs for space, energy, transportation, storage, raw and {inished materials, equipment and supplies

(C) Costs incurred in planming for, training for, starting up, implementing, transporting and delivering the services and cosls related to stopping
and dismantling a project or operation because the contracting agency intends to procure a limited quantity of services or procure the services
within a defined or limited period of time.

(D) Miscellaneous costs related to performing the services. The contracting agency may not include in the cost analysis the coniracting
agency’s indirect overhead costs for existing salaries or wages and benefits for administrators or for rent, equipment, utilities and materials except
to the extent that the costs are attributable solely to performing the services and would not exist unless the contracting agency perfarms the
services.

(b} Estimate the cost a potential contractor would incur in performing the services, including

(A) Average or aciual salary or wage and benefit costs for contractors and employees who

(1) Work in the indusiry or business most closely involved in performing the services that the contracting agency intends to procure, and

(1) Would be necessary and directly involved in performing the services or who would inspect, supervise or monitor the performance of the
services,

(B) Material costs, including costs for space, energy, transportation, storage, raw and finished materials, equipment and supplies; and

(C) Miscellaneous costs related to performing the services, including but not limited to reasenably foreseeable fluctuations in the costs for the
items identified in this subsection over the expected duration of the procurement.

(2)(a) AfRter comparing the difference between the costs estimated as provided in subsection {1)(a) of this section with the costs esimated as
provided in subsection (1)(b) of this scction, except as provided in paragraph (b) of this subsection, the contracting agency may proceed with the
procurement only if the contracting agency would incur more cost in performing the services with the contracting agency's own personnel and
resources than the contracting agency would incur in procuring the services from a contractor. The contracting agency may not proceed with the
procurement if the sole reason that the costs estimated in subsection {1){b) of this section are lower than the costs estimated in subsection {1){a) of
this section is because the costs estimated tn subsection (1){b)(A) of this section are lower than the costs estimated in subsection (1){a}(A) of this
section,

(b) A contracting agency may proceed with a procurement even 1f the contracting agency determines that the contracting agency would incur
less cost in providing the services with the contracting agency’s own personnel and resources if at the time the contracting agency intends to
conduct a procurement, the contracting agency lacks personnel and resources that are necessary to perform the services within the time in which
the services are required. If the contracting agency conducts a procurement under the conditions described tn this paragraph, the contracting
agency shall

{A) Keep a record of the cost analysis and findings that the contracting agency makes for each procurement the contracting agency conducts
under this section, along with the basis for the contracting agency’s decision 1o proceed with the procurement; and

(B) Collect and provide copies of the records described in subparagraph (A) of this paragraph each calendar quarter to the local contract review
board, if the contracting agency is a local contracting agency, or to the Emergency Board, if the contracting agency is a state contracting agency

(c) If the contracting agency Is a stale contracting agency, in addition to complying with the provisions of paragraph (b) of this subsection the
contracting agency shall prepare a request 1o the Governor for an appropriation and any authority that is necessary for the contracting agency 10
hire personnel and oblain resources necessary to perform the services that the contracting agency procured under the conditions described in
paragraph (b) of this subsection. The request must include a copy of the records that the contracting agency provided to the Emergency Board
under paragraph (b)(B) of this subsection.

(3) A cost analysis, record, documentation or determination made under this section is a public record [2009 ¢ 880 §3]

279B.036 Determination of feasibility of procurement, (1) Noiwithstanding the provisions of ORS 279B 033 {2){a), a contracting agency
may proceed with a procurement if the contracting agency reasonably determines in writing that using the contracting agency's own personnel or
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resources [0 perform the services that the contracting agency intends to procure is not feasible. The contracting agency may make the
determination described in this subsection without conducting a cost analysis under ORS 279B.033 if the contracting agency finds that

{a) The contracting agency lacks the specialized capabilities, experience or technical or other expertise necessary 1o perform the services, [n
making the finding, the contracting agency shall compare the contracting agency's capability, experience or expertise in the field most closely
involved in performing the services with a potential contractor's capability, experience or expertise in the same or a similar field

(b) Special circumstances require the contracting agency to procure the services by contract. Special circumstances may include, but are not
limited to, circumstances in which

(A) The terms under which the centracting agency receives a grant or other finds for use in a procurement require the contracling agency to
obtain services through an independent contraclor,

(B) Other state or federal law requires the contracting agency to pracure services through an independent contracior;

(C) The procurement is for services that are incidental to a contract for purchasing or leasing real or persanal property, including service and
maintenance agreements for equipment that is leased or renied,

(D) The contracting agency cannot accomplish policy, administrative or legal goals, including but not limied 1o avoiding conflicts of interest
or ensuring independent or unbiased findings in cases when using the contracting agency s existing personnel or persons the contracting agency
could hire through a regular or ordinary process would not be suitable;

(E) The procurement is for services to which the provisions of ORS 279B.080 apply;

{F) The procurement is for services, the need for which is so urgent, lemporary or occasional that attempting to perform the services with the
coniracling agency’s own personnel or resources would cause a delay that would frustrate the purpose for oblaining the services; or

(G) The services that the contracting agency intends to procure will be completed within six months afier the date on which the contract for the
services is executed

(2) A finding or determination and supporting documentation for a finding or determination made under this section is a public record. [2009
c.880 §4]

279B.040 Prohibition on accepting bid or proposal from contractor that advised or assisted contracting agency to develop
specifications or solicitation documents; exceptions. (1) Except as provided in subsection (2) of this section, a state contracting agency that
procures personal services for the purpose of advising or assisting the state contracting agency in developing specifications, a scope or siaternent of
work, an invitation to bid, a request for proposals or other solicitation documents and materials related to a procurement may not accept from the
contractor, or an affiliate of the contractor, that advised or assisted the stale contracting agency a bid or proposal for the goods or services
described, specified or identified in the solicitation documents or materials if a reasonable person would believe that, by giving the advice or
asststance, the contractor or affiliate would have or would appear to have an advantage in obiaining the public contraci that is the subject of the
solicitation

(2)(a) IT a state contracting agency anticipates that the state contracting agency will or must seek advice or assistance of the type described in
subsection (1) of this section from a contractor that is also engaged in providing goeds or services that will be described or identified in the
solicitation documents and materials that result from the advice or assistance, and the state contracting agency wishes 1o accept a bid or proposal
from the contractor, the stale contracting agency, before awarding a contract for the advice or assistance, shall apply to the Director of the Oregon
Department of Administrative Services for an exception to the prohibition set forth in subsection (1) of this section

(b) The state contracting agency in the application for the exception shall include findings and justifications, along with sufficient facts to
suppon the findings and justifications, that will enable the director to make an independent judgment as to whether:

(A) The state contracting agency needs advice or assistance from a contractor to develop the solicitation documents and materials described in
subsection (1) of this section,

(B) Accepting a bid ar proposal from the contractor that gives the advice or assistance 15 the only practicable way in which the state contracting
agency can conduct the procurement successfully; and

{C) Approving the exception:

(1) Is unlikety to encourage favoritism in awarding public contracts or to substantially diminish competition for public contracts, and

(i)(1) Is reasonably expected to result in substantial cost savings to the state contracting agency or the public, or

(11) Otherwise substantially promotes the public interest in a manner that could not be practicably realized by complying with the prohibition
descnibed in subsection (1) of this section

(c)(A) Ef the director approves the state contracting agency's application, the director shall prepare written findings and justifications for the
approval. The state contracting agency’s findings, justifications and facts and the director’s findings, justifications and approval are public records
that are subjeci 10 disclosure as provided in ORS 192 410 40 192 505,

(B) IT the director disapproves the state contracting agency’s application, the director shall state the director’s reasons for the disapproval in a
writien notice to the state contracting agency and shall indicate whether the disapproval extends oaly to the state contracting agency's acceptance
of a bid or proposal from a contractor that gives advice or assistance i preparing solicitation documents and other materials or whether the director
also disagrees with the state contracting agency’s stated need for advice or assistance from a contracior

(C) The director’s approval or disapproval is final.

(3) As used in this section, “affiliate”™ means a person that, directly or indirectly through one or more intermediaries, controls, is controtled by
or is under common contrel with a contractor described in this section.

(4) This section does not apply 1o

(a) The Secretary of State or the State Treasurer, or

(b} A bid or proposal for quality management services, as defined in ORS 291.035, that a state contracting agency receives ffom a contractor
that provided preliminary quality assurance services, as defined in ORS 291.035, for the same information technology mitiative that is the subject
of the state centracting agency’s solicitation for quality management services [2012 ¢ 53 §2; 2014 ¢ 77 §2]

279B.045 Contractor warranty and covenaat concerning tax law compliance, Every public contract that is subject 1o this chapter must
include a representation and warranty from the contractor that the contractor has complied with the tax laws of this state or a pelitical subdivision
of this state, including but not limited 1o ORS 305.620 and ORS chapters 316, 317 and 318. The public contract must also require a covenant from
the contractor to continue to comply with the tax laws of this siate or a political subdivision of this state during the term of the public contract and
provide that a contractor’s failure to comply with the tax laws of this state or a political subdivision of this state before the contractor executed the
public contract or during the term of the public contract is a default for which a contracting agency may terminate the public contract and seek
damages and other relief available under the terms of the public contract or under applicable law. [2015 ¢.539 §3]
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SOURCE SELECTION
{Methods of Source Selection)

279B.050 Methods of source selection. (1) Except as provided in subsection (2} of this section, a contracting agency shall award a public
contract for goods or services by competitive sealed bidding under ORS 279B.055 or competutive scated proposals under ORS 279B 060

(2) The requirements of subsection (1) of this section do not apply to public contracts established as provided in ORS 279B 065, 2798.070,
279B.075, 279B.080 or 279B.085.

(3) Notwithstanding the applicabitity of ORS 279B.065, 279B.070, 279B.075, 2798 080 or 279B 085 10 a public contract, a contracting agency
nevertheless may award the public contract under subsection (1) of this section

(4) A local contracting agency may elect, by rule, charter, ordinance or other appropriate legistative action, to award contracts for personal
services, as designated under ORS 279A.055, under the procedures of ORS 279B 050 to 279B 085

(5) State contracting agencies shall solicit contracts for personal services in accordance with ORS 279B 050 to 2798 085. [2003 ¢.794 §50,
2007 c.764 §6]

279B.055 Competitive sealed bidding, (1) A contracting agency may solicit and award a public contract for goods or services, or may sward
multiple public contracts for goods or services when specified in the invitation to bid, by competitive sealed bidding

(2) The contracting agency shall issue an invitation to bid, which must

(a) Specify a time and dale by which the bids must be received and a place at which the bids must be submitted. The contracting agency, in the
contracting agency’s sole discretion, may receive bids by electranic means or direct or permit a bidder 10 submit bids by electronic means.

(b) Specify the name and title of the person designated to receive bids and the person the contracting agency designates as the contacl person
for the procurement, if different.

() Describe the procurement, In the description, the contracting agency shall identify the scope of work included within the procurement,
outhne the contractor’s anticipated duties and set expectations for the contractor’s performance. Unless the contracting agency for good cause
specifies otherwise, the scope of work shall require the contractor to meet the highest standards prevalent in the industry or business most closely
involved in providing the appropriate goods or services.

(d) Specify a time, date and place for prequalification applications, if any, to be filed and the classes of work, if any, for which bidders must be
prequalified in accordance with ORS 2798.120.

(e) State that the contracting agency may cancel the procurement or reject any or all bids in accordance with ORS 2798, 100.

(D State that “Contractors shall use recyclable producis te the maximum cxtent economically feasible in the performance of the contract work
set forth in this document.” if a slate contracting agency issues the invitation to bid

(2) Require the contractor or subcontractor to possess an asbestos abatement license, if required under ORS 468A 710.

(h) Include all contractual terms and conditions applicable to the procurement. The contract terms and conditions shall specify clear
consequences for a contractor’s failure to perform the scope of work identified in the nvitation 1o bid or the contractor’s failure to meel established
performance standards. The consequences may include, but are not limited to

{A) Reducing or withholding payment,

{B) Requiring the contracter to perform, at the contractor’s expense, additional work necessary to perform the identified scope of work or meet
the established performance standards, or

(C) Declaring a default, tlerminating the public contract and secking damages and other relief available under the terms of the public contract ot
other applicable law

(3)(a) The contracting agency may require bid security if the contracting agency determines that bid security is reasonably necessary or prudent
to pretect the interests of the contracting agency

(b) The contracting agency shall retuen the bid security to all bidders upon the execution of the contract

() The contracting agency shall retain the bid security if a bidder whao is awarded a contract fails to promptly and propetly execute the
contract. For purposes of this paragraph, prompt and proper execution of the contract includes all action by a bidder that is necessary to form a
contract in accordance with the invilation 1o bid, including posting performance security and submitting proof of insurance when the invitation 10
bid requires the submission.

(4)(a) The contracting agency shall give public notice of an invitation to bid issued under this section. Public notice is intended to foster
compelition among prospective bidders. The contracting agency shall make invitations to bid available 1o prospective bidders.

(b) A public notice must be published at least once in at least one newspaper of general circulation in the area where the contract is to be
performed and in as many additional issues and publications as the contracting agency may determine

(c) The Director of the Orcgon Department of Administrative Services or a local contract review board may, by rule or order, authorize public
natice of bids or proposals 1o be published electronically instead of in a newspaper of general circulation if the director or beard determines that
electronicatly providing public notice of bids or proposals is likely to be cost-effective.

(d) In addition 1o the modes of publication autherized by paragraphs (b) and (c) of this subsection, the coniracting agency may use any othet
medium reasonably calculated to reach prospective bidders or proposers

(&) Rules adopted under ORS 279A 065 must prescribe the requirements for providing public notice of solicitations

(f) Unless otherwise specified in rules adopied under ORS 279A.063, the contracting agency shall give public notice at least seven days before
the solicitation clasing date.

(5)(a) The contracting agency shall open bids publicly at the time, date and place designated in the invitation 10 bid. When authorized by, and
in accordance with, rules adopted under ORS 279A.065, bids may be submiited, received and opened through electronic means

(b) The contracting agency shall record the amount of a id, the name of the bidder and other relevant information specified by rule adopted
under ORS 279A.065. The record shall be open to public inspection,

(c) Notwithstanding a requirement to make bids open to public inspection afier the contracting agency issues notice ol intent to award a
contract, a contracting agency may withhold from disclosure to the public trade secrets, as defined in ORS 192,501, and information submitted to a
public body in confidence, as described in ORS 192,502, that are contained in a bid

(6)(a) The contracting agency shall evaluate all bids that are received before the time and date indicated for bid opening in the invitation to bid
The contracting agency shall evaluate the bids based on the requirements set forth in the invitation to bid. The requirements may include, in
addition to the information described in subsection {2) of this section, critenia to determine minimum acceptability, such as inspection, testing,

sl
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quality and suitability for intended use or purpose. Criteria that will affect the bid price and will be considered in evaluation for award including,
but not limited to, discounts, transportation costs and total costs of ownership or operation of a product over the life of the product must be
objectively measurable. The invitation ta bid must set forth the evaluation criteria to be used. No criterin may be wsed in a bid evaluation that are
not set forth in the mvitation to bid or in a qualified products list maimained under ORS 279B [15. The contracting agency may not consider for
award bids received afier the time and date indicated for bid opening in the invitation to bid. The contracting agency may retain bids or copies of
bids recetved afier the bid time and date indicated in the invitation to bid

(b} The contracting agency shall, for the purpose of evaluating bids, apply any applicable preference described in ORS 279A.120, 279A.125 or
282.210

(7) Rules adopted under ORS 279A 065 must provide for and regulate the correction and withdrawal of bids before and after bid opening and
the cancellation of awards or contracts based on bid mistakes. Afier bid opening, changes in bids prejudicial to the interests of the public or fair
competition are not permitted. A contracting agency that permits a bidder to correct or withdraw a bid or that cancels an award or a contract based
on bid mistakes, shall support the decision with a writlen determination that states the reasons for the action taken.

(8) The cancellation of tnvitations to bid and the rejection of bids must be in accordance with ORS 279B.100

(9) The contracting agency shall, in accordance with ORS 279B.135, issuc to each bidder or shall post, electronically or othenwise, a notice of
intent to award

(10) If a contracting agency awards a contract, the contracting agency shall award the contract

(a) To the lowest responsibe bidder whose bid substantially complies with the requirements and criteria set forth in the invitation to bid and
with all prescribed public procurement procedures and requirements; ot

(b) IT the invitation to bid specifics or authorizes the award of multiple contracts, to the responsible bidders

(A} Whose bids substantially comply wath the requirements and criteria set forth in the invitation 10 bid and with all prescribed public
procurement procedures and requirements; and

(B) Who quahfy for the award of a public contract under the terms of the invitation to bid.

(11} The successlul bidder shall prompily execute a contract. The successful bidder's duty to promptly execute a contract includes the duty to
take all action that is necessary to form a contract in accordance with the invitation to bid, including pesting performance security, submitting
proof of insurance when the invitation to bid requires the submission and agreeing to perform the scope of work and meet the performance
standards set forth in the invitation to bid

(12) If o contracting agency determines that preparing a procurement description 1o support an award based on price (s impractical, the
contracting agency may issue a multistep invitation to bid that requests bidders to submit unpriced submittals, and then later issue an invitation to
bid limited to the bidders that the contracting agency officer has determined are eligible to submit a priced bid under the criteria set forth in the
initial selicitation of unpriced submittals.

(13) The contracting agency may issue a request for information, a request for interest or other preliminary documents 1o obtain information
useful in preparing an invitation to bid. {2003 ¢ 794 §51; 2009 c.880 §5]

279B.060 Competitive sealed proposals. (1} A conlracting agency may solicit and award a public contract for goads or services, or may
award multiple public contracts for goods or services when specified in the request for proposals, by requesting and evaluating competitive sealed
proposals

(2) The request for proposals must

() Specify a time and date by which scaled proposals must be received, and a place at which the proposals must be submitted The contracting
agency, in the contracting agency's sole discretion, may receive proposals by clectronic means ot may direct or permit proposers to submit
proposals by electronic means.

{b) Specify the name and title of the person designated to receive proposals and the person the contracting agency designates as the contact
person for the procurement, of different.

(c) Describe the procurement. In the description, the contracting agency shall identify the scope of work included within the procurement,
outline the contractor’s anticipated dutics and set expectations for the contractor's performance. Unless the contractor is providing architectural,
engineering, photogrammetric mapping, transportation planning or land surveying services or related services, as defined in ORS 279C.100, or
unless the contracting agency for good cause specifies otherwise, the scope of work shall require the contractor to meet the highest standards
prevalent in the industry or business most closely involved in providing the appropriale goods or services

{d) Specify a time, date and place for prequalification applications, if any, to be filed and the classes of work, if any, for which proposers must
be prequalified in accordance with ORS 279B8.120.

{e) State that the contracting agency may cancef the procurement or reject any or all proposals in accordance with ORS 279B.100

(1) State that “Contractors shall use recyclable products to the maximum extent economically feasible in the performance of the contract work
set forth in this document ™ if a state contracting agency issues the request for proposals.

(g) Require the contractor or subcontractor to possess an ashestos abatement license, if required under ORS 468A 710,

(h) Include all contractual terms and conditions applicable 1o the procurement. The contract tenms and conditions shall specify clear
consequences for a contractor’s failure 1o perform the scope of work identified in the request for proposals or the contractor’s failure to meet
established performance standards. The consequences may include, but are not limited to

(A) Reducing or withholding payment,

(B} Requiring the contractor to perform, at the contractor's expense, additional work necessary to perform the identified scope of work or meet
the established performance standards, or

(C) Declaring a default, terminating the public contract and seeking damages and other reliel available under the terms of the public contract or
other applicable law

(3) The request for proposals also may:

{a} Identify contractual terms or conditions that the contracting agency reserves, in the request for proposals, for negotiation with proposers,

(b) Request that proposers propose contractual terms and conditions that relate to subject matter reasonably identified in the request for
proposals,

(c) Contain or incorporate the form and content of the contract that the contracting agency will accept, or suggest coniract terms and conditions
that nevertheless may be the subject of negotiations with proposers,

(d) Announce the method the contracting agency will use to select the contractor, which may include, but is not limited to, negotiating with the
highest ranked propaser, competitive negotiations, a multiple-tiered competition that is designed to identify a class of proposers that fall within a
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compelitive range or 1¢ otherwise eliminate from consideration a class of lower ranked proposers or a combsnation of methods, as authorized or
prescribed by rules adopted under ORS 279A.065, and

(e) Describe the manner in which the contracting agency will evaluate proposals, identifying the relative importance of price and other factors
the contracting agency will use to evaluate and rate the proposals in the first tier of competition. [f the contracting agency uses more than one tier
of compenitive evatuation, the request for proposals must describe the process the contracting agency will use 1o evaluate proposals in the
subsequent tiers.

(4)(a) The contracting agency may require proposal security in any form the contracting agency deems prudent. Proposal security shafl serve
the same function with respect to requests for proposals as bid security serves with respect to invitations to bid under ORS 279B 055.

(b) The contracting agency shall return the proposal security to all propasers upon the execution of the contract.

(c} The contracting agency shall retain the proposal security if a preposer who is awarded a conteact fails 10 promptly and properly exccute the
contract. For purposes of this paragraph, prempt and proper execution of the conlract includes all action by a proposer that is necessary to form a
contracl in accordance with the request for proposals, including posting performance security and submitting proof of insurance when the request
for proposals requires the submission. If contract negotiations or competitive negotiations are conducted, the failure, prior to award, of a
contracting agency and a proposer to reach agreement does not constitute grounds for retaining proposal secunity.

(5) Public notice of the request for proposals must be given in the same manner as provided for public notice of invitations to bid in ORS
279B.055 (4).

(6){(a) Notwithstanding ORS 192.4 10 10 192 505, propusals may be opened in a manner to avoid disclosing contents to competing proposers
during, when applicable, the process of negotiation, but the contracting agency shall record and make available the identity of all proposers as part
of the contracting agency's public records after the proposals are opened. Notwithstanding ORS 192.410 to 192.505, proposals are not required to
be open for public inspection until after the notice of intent to award a contract is issued. The fact that proposals are opened at a meeting, as
defined in ORS 192.610, does not make the contents of the proposals subject to disclosure, regardless of whether the public body opening the
proposals fails to give notice of or provide for an exccutive session for the purpose of opening proposals

(b) Notwithstanding a requirement to make proposals open 10 public inspection afler the contracting agency issues notice of intent to award a
contract, a contracting agency may withhold from disclosure to the public materials included in a proposal that are exempt or conditionally exempl
from disclosure under ORS 192.50¢ or 192,502

{c) [[arequest for proposals is canceled under ORS 279B 100 afier proposals are received or if a proposal is rejected, the contracling agency
may return a proposal to the proposer that made the proposal. The contracting agency shall keep a list of returned proposals in the file for the
solicitation.

(7) As provided in the request for proposals or in wntten addenda issued thereunder, the contracting agency may conduct site tours,
demonsirations, individual or group discussions and other informational activities with proposers before or after the opening of proposals for the
purpose of clarification to ensure full understanding of, and responsiveness to, the solicitation requirements ot to consider and respond to requests
for modifications of the proposal requirements The contracting agency shall use procedures designed to accord proposers fair and equal treatment
with respect to any opportunity for discussion and revision of proposals.

(8) For purposes of evaluation, when provided for in the request for proposals, the contracting agency may employ methods of contractor
selection that include, but are not limited to:

(a) An award or awards based solely on the ranking of proposals;

(b) Discussions leading to best and final offers, in which the contracting agency may not disclose private discussions leading 10 best and final
offers,

(c) Discussions leading 1o best and final offers, in which the contracting agency may not disclose information derived from proposals submitted
by competing proposers,

(d) Serial negotiations, beginming with the highest ranked proposer,

{e) Competitive simultaneous negoliations,

{0 Multiple-tiered competition designed to identify, at each level, a class of proposers that fall within a competitive range or to otherwise
eliminate from consideration a class of lower ranked proposers,

(2) A multistep request for proposals requesting the submission of unpriced technical submittals, and then later issuing a request for proposals
limited to the proposers whose technical submitals the contracting agency had determined to be qualified under the criteria set forth in the initial
request for proposals, or

(h) A combination of methods described in this subsection, as authorized or prescnibed by rules adopted under ORS 279A 065

(9) Revisions of proposals may be permitted afier the submission of proposals and before award for the purpose of obtaining best offers or best
and final offers

(10} After the opening of proposals, a contracting agency may issue or electronically post an addendum to the request for proposals that
maodifies the criteria, rating process and procedure for any tier of competition before the start of the tier 1o which the addendum applies. The
coniracting agency shall send an addendum that is issued by a method ather than electronic posting to all proposers who are eligible to compete
under the addendum. The contracting agency shall issue or post the addendum at least five days before the start of the subject tier of competition or
as the contracting agency otherwise determines is adequate to allow eligible proposers to prepare for the competition in accordance with rules
adopted under ORS 279A.065.

(1) The cancellation of requests for proposals and the rejection of proposals must be in accordance with ORS 2798 100,

(12) In the request for proposals, the contracting agency shall describe the metheds by which the agency will make the results of cach tier of
competitive evaluation available to the proposers who competed in the tier, The contracting agency shall include a description of the manner in
which the proposers who are climinated from further competition may protest or othenwise object to the contracting agency's decision

(13) The contracting agency shall issue or elecironically post the notice of intent to award described in ORS 279B.135 10 each proposer who
was evaluated in the final competitive tier.

(14) If the contracting agency awards a cantract, the contracting agency shall award the contract (o the responsible proposer whose proposal the
contracling agency determines in writing is the most advantageous to the contracting agency based on the evaluation process and evaluation faclors
described in the request for proposals, applicable preferences described in ORS 279A.120 and 279A.125 and, when applicable, the outcome of any
negotiations authotized by the request for proposals. Other factors may not be used in the evaluation. When the request for proposals specifics or
authorizes awarding multiple public contracts, the contracting agency shall award public contracts to the responsible proposers who qualify for the
award of a contract under the terms of the request for proposals

(15) The contracting agency may issue a request for information, a request for interest, a request for qualifications or other preliminary
documents to obtain information useful in preparing a request for proposals
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(16) Before executing a contract solicited under this section, a contracting agency shall obtain the proposer’s agreement to perform the scope of
wark and meet the performance standards set forth in the final negotiated scape of work. [2003 ¢.794 §52; 2009 c.880 §6, 2011 ¢ 458 §12]

279B.065 Small procurements. (1) A contracting agency may award a procurement of goods or services that docs nel exceed $10,000 in any
manner the coniracting agency deems practical or convenient, including by direct selection or award. A contract awarded under this section may be
amended to exceed 310,000 only in accerdance with rules adopted under ORS 279A,065.

(2) A contracting agency may not artificially divide or fragment a procurement so as to constitute a small procurement under this section. [2003
c. 794 §53, 2005 .64 §1; 2005 c 103 §8b; 2013 c 66 §1]

279B.070 Intermediate procurements, (1) A contracting agency may award a procurement of goods or services that exceeds $10,000 but
does not exceed $150,000 in accordance with intermediate procurement procedures. A contract awarded under this section may be amended 10
exceed 150,000 only in accordance with rules adopted under ORS 279A.065.

(2} A contracting agency may not ansficially divide or fragment a procurement so as to constitule an iniermediate procurement under this
section

{3) When conducting an intermediate procurement, a contraciing agency shall seek at least three informally solicited competitive price quotes
or competilive proposals from prospective contractors. The contracting agency shall keep a written record of the sources of the quotes or proposals
recetved. If three quotes or proposals are not reasenably available, fewer will suffice, but the contracting agency shall make a writien record of the
efTort the contracting agency makes to obtain the quotes or proposals

(4) If a contracting agency awards a contract, the contracting agency shatl award the contract to the offeror whose quote or proposal will best
serve the interests of the contracting agency, taking intoe account price as well as considerations including, but not limited 10, experience, expertise,
product functionality, suttability for a particular purpose and contractor responsibility under ORS 279B.110. [2003 ¢.794 §54, 2013 ¢ 66 §2]

279B.075 Sole-source procurements. (1) A contracting agency may award a contract for goods or services without competition if the Director
of the Oregon Depariment of Administrative Services, a local contract review board, a state contracting agency, if the state contracting agency has
procurement authority under ORS 279A 050, the State Chiel’ Information Officer, with respect to goods or services described in subsection (2)(b)
of this section and if the director has delegated the necessary authority to the State Chief Information Officer, ot a person designated in writing by
the director, board or state contracting agency with procurement authority under ORS 279A.0350, determines in writing, in accordance with rules
adopted under ORS 279A.063, that the goods or services, or class of goods or services, are available from only one source

{2) The determination of a sole source must be based on writien findings that may include

{a) That the efficient utihization of existing goods requires acquiring compatible goods or services,

{b) That the goods or services required to exchange software or data with other public or private agencies are available from enly ene source,

(c) That the goods or services are for use in a pilot or an experimental project; or

{d) Other findings that support the conclusion that the goods or services are available from only one source

(3) To the extent reasonably practical, the contracting agency shall negotiate with the sale source to obiain contract terms that are advantageous
to the contracting agency. [2003 ¢. 794 §55, 2005 ¢ 103 §8c; 2015 ¢ 807 §24]

279B.080 Emergency procurements. (1) The head of a contracting agency, or a person designated under ORS 279A 075, may make or
authorize athers to make emergency procurements of goods or services in an emergency. The contracting agency shall document the nature of the
emergency and describe the method used for the selection of the particular contractor

(2) For an emergency procurement of construction services that are not public improvements, the contracting agency shall ensure compelition
for a contract for the emergency work that is reasonable and appropriate under the emergency circumstances. In conducting the procurement, the
contracting agency shall set a solicitation time period that the contracting agency delermines to be reasonable under the emergency circumstances
and may issue written or oral requests for offers or make direct appointments without competition in cases of extreme necessity, [2003 ¢ 794 §56,
2007 c. 764 §6a]

279B.085 Special procurements. (1) As used in this section and ORS 2798 400

(a) "Class special procurement™ means a contracting procedure that differs from the procedures described in ORS 279B 055, 279B.060,
279B 063 and 279B.070 and is for the purpose of entering into a series of contracts over time or for multiple projects

(b) “Contract-specific special procurement™ means a comtracting procedure that differs from the proceduses described in ORS 279B.055,
279B.060, 279B.065 and 279B.070 and is for the purpose of eniering into a single contract or a number of related coniracts on a one-time basis or
for a single project.

(c) “Special procurement” means, unless the context requires othenwise, a class special procurement, a contract-specific special procurement or
both

(2) Except as provided in subsection (3) of this scction, to seek appraval of a special procurement, a contracting agency shall submit a writien
request to the Director of the Oregon Department of Administrative Services or the local contract review board, as applicable, that describes the
contracting procedure, the goods or services or the class of goods or services that are the subject of the special procurement and the circumstances
that justify the use of a special precurement under the standards set forth in subsection (4} of this section.

(3) When the contracting agency is the office of the Secretary of State or the office of the State Treasurer, lo seek approval of o special
procurement, the contracting agency shall submit a written request to the Secretary of State or the State Treasurer, as applicable, that describes the
contracting procedure, the goods or services or the class of goods or services that are the subject of the special procurement and the circumstances
that justify the use of a special procurement under the standards set forth in subsection (4) of this section.

{4) The ditector, a local coniract review board, the Secretary of State or the State Treasurer may approve a special procurement if the director,
board, Secretary of State or State Treasurer finds that a written request submitied under subsection (2) or (3) of ths section demonstrates that the
use of a special procurement as described in the request, or an alternative procedure prescribed by the director, board, Secretary of State or State
Treasurer:

(2) Is unlikely to encourage favoritism in the awarding of public contracts or 1o substantially diminish competition for public contracts; and

(b)(A) Is reasonably expected to result in substantial cost savings to the contracting agency or to the public; or

(B) Otherwise substantially promotes the public interest in a manner that could not practicably be realized by complying with requirements that
are applicable under ORS 279B.055, 279B.060, 279B.065 or 2798 070 or under any rules adopted thereunder

(5) Public notice of the approval of a special procurement must be given in the same manner as provided in ORS 279B.055 (4).
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(6) I a contracting agency intends to award a contract through a special procurement that calls for competition among prospective contractors,
the contracting agency shall award the contract to the offeror the contracting agency determines 1o be the most advantageous to the contracting
agency

(7} When the director, a local contract review board, the Secretary of State or the State Treasurer approves a class special procurement under
this section, the contracting agency may award contracts to acquire goods or services within the class of goods or services in accordance with the
terms of the approval without making a subsequent request for a special procurement [2003 ¢ 794 §57, 2005 ¢ 103 §8d, 2007 ¢ 764 §7]

(Cancellation, Rejection and Delay of Invitations for Bids or Requests for Proposals)

279B.100 Cancellation, rejection, delay of invitations for bids or requests for proposals, (1) Any solicitation or procurement described in 2
solicitation may be canceled, or any or all bids or proposals may be rejected in whole or in part, when the cancellation or rejection is in the best
interest of the contracting agency as determined by the contracting agency. The reasons for the cancellation or rejection must be made part of the
solicitation file. A coniracting agency is not liable to any bidder or proposer for any loss or expense caused by or resulting from the cancellation or
rejection of a solicitation, bid, proposal or award,

(2) Any solicitation or procurement described in a solicitation may be delayed or suspended when the delay or suspension is in the best interest
of the contracting agency as determined by the contracting agency. The contracting agency shall make the reasons for the delay or suspension part
of the solicitation file, A contracting agency is not liable 10 any bidder or proposer for any loss or expense caused by or resulting from the delay or
suspension of a solicitation, bid, proposal or award. [2003 ¢.794 §58]

{Qualifications)

279B.110 Responsibility of bidders and preposers. (1) As part of a contracting agency’s evaluation of a bid or proposal, the contracting
agency shall determine whether the bidder or proposer is responsible in accordance with the standards of responsibility set forth in subsection (2)
of this section 1T the contracting agency determines that a bidder or proposer is not responsible, the coniracting agency shall provide the bidder or
proposer with written notice of the contracting agency’s determination,

(2) 1o order for a contracting agency to determine that a bidder or proposer is responsible, the bidder or proposer must demonstrate to the
contracting agency that the bidder or proposer:

(a) Has available the appropriate financial, material, equipment, facility and personnel resources and expertise, or has the ability to obiain the
resources and expertise, necessary 1o meet all contractual responsibilities

(b) Completed previous contracts of a similar nature with a smisfactory record of performance. For purposes of this paragraph, a satisfactory
recotd of performance means that to the extent that the costs associated with and time available to perform a previous contract remained within the
bidder’s or proposer’s control, the bidder or proposer stayed within the time and budget allotied for the procurement and otherwise performed the
conitract in a satisfactory manner. The contracting agency shall document the bidder’s or proposer’s record of performance 1f the contracting
agency finds under this paragraph that the bidder or proposer is not responsible.

(c) Has a satisfactory record of integrity. The contracting agency in evaluating the biddet’s or proposer’s record of integrity may consider,
amang other things, whether the bidder or proposer has previous criminal convictions for offenses related to obtaining or attempting 1o obtain a
cantract or subcontract or in conneclion with the bidder's or proposer’s performance of a contract ot subcontract, The contracting agency shali
docurment the bidder’s or proposer’s record of integrity if the contracting agency finds under this paragraph that the bidder or proposer is not
responsible.

{d) Is legally qualificd 1o contract with the contracting agency.

{e} Complied with the tax laws of the stale or a political subdivision of the state, including ORS 305.620 and ORS chapiers 316, 317 and 318.
The bidder or proposer shall demonsirate compliance by attesting to the bidder’s or proposer’s compliance in any way the contracting agency
deems credible and convenient

() Possesses an unexpired certificate that the Oregon Department of Administrative Services issued under ORS 279A.167 if the bidder ot
proposer employs 50 er more full-ime workers and submitted a bid or proposal for a procurement with an estimated contract price that exceeds
$500,000 in response to an advertisement or solicitation from a state contracting agency.

(g) Supptied all necessary information in connection with the inquiry concerning responsibility. Il a bidder or proposer Fails to promptly supply
information concerning responsibility that the contracting agency requests, the contracting agency shall determine the bidder’s or proposer’s
responsihility based on available information or may find that the bidder or proposer is not responsible,

(h) Was not debarred by the conlracting agency under ORS 2798 130.

{3) A contracting agency may refuse to disclose owside of the contracting agency confidential information furnished by a bidder or proposer
under this section when the bidder or proposer has clearly identified in writing the information the bidder or proposer seeks to have treated as
confidential and the contracting agency has authority under ORS 192.410 to 192.505 10 withhold the identified information from disclosure. [2003
€. 794 §59, 2009 ¢ 880 §7, 2014 ¢.77 §3; 2015 c.539 §§1,5a]

279B.112 Personnel deployment disclosure; contents; preference for bidder or proposer that will employ more workers in state; rules;
exception. (1) A bidder or proposer that submits a bid or proposal for a public contract may submit with the bid or proposal a personnel
deployment disclosure. A personnel deployment disclosure that a bidder or proposer submits under this section must state:

{a) The number of workers that the bidder or proposer and the bidder or proposer’s subcontractors plan to deploy to perform the work
described in the invitation to bid or the request for proposals,

{b) The number of workers that the bidder or proposer and the bidder’s or praposer’s first-tier subcontractors will employ within this state; and

(c) The number of jobs in each of the calegories described in paragraphs (a) and (b) of this subsection that would be 8 newly created job.

(2) A state contracting agency that receives a personnel deployment disclosure from a bidder or proposer under subsection (1) of this section
may constder the personnel deployment disclosure in evaluating a bid or proposal if the contracting agency states in the solicitation documents for
a procurement that the state contracting agency will consider a personnel deployment disclosure. The state contracling agency may give a
preference to a bid or proposal that states that the bidder or proposer will employ more workers within this state than a competing bid or proposal
if the bids or proposals otherwise suil the stale contracting agency's specifications for the procurement equally well,

(3) The Director of the Oregon Depariment of Administrative Services, the Attorney General and a state contracting agency that adopts rules
under ORS 279A 065 may adopt rules to prescribe the form and conlents of a personne] deployment disclosure and otherwise to implement the
provisions of this section
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(4} This section does not apply to the Secretary of State or the State Treasurer. [2012 ¢.53 §6]

279B.115 Qualified products lists. (1) A contracting agency may develop and maintain a qualified products list in instances in which the
testing or examination of goods before initiating a procurement (s necessary or desirable in order to best satisfy the requirements of the contracting
agency. For purposcs of this section, “goods™ includes products that have associated or incidental service components, such as supplier warranty
obligations or maintenance service programs

(2) In the mtial development of any qualified producis list, a contracting agency shall give public notice, in accordance with ORS 279B 055
(4), of the opportunity for potential contractors, sellers or suppliers to submit goods for testing and examination to determine their acceptability for
inclusion on the list and may solict in writing representative groups of potential contractors, sellers or suppliers to submit goods for the testing and
examination. Any potential contractor, seller or supplier, even though not solicited, may offer its goods for consideration.

(3) A contracting agency’s inclusion of goods on a qualified products list shall be based on the results of tests or examinations.
Notwithstanding any provision of ORS 192.410 to 192 505, a contracting agency may make the test or examination results public in a manner that
protects the identity of the potential contractor, seller or supplier that offered the goods for testing or examination, including by using only
numerical designations. Notwithstanding any provision of ORS 192.410 to 192 503, a conlracting agency may keep confidential trade secrets, test
data and similar information provided by a potential contracior, seller or supplier if so requested tn wruting by the potential contractor, seller or
supplier.

(4} The inclusion of goods on a qualified products list does not constitute and may not be construed as a prequalification under ORS 279B.120
and 279B.123 of any prospective contractor, seller or supplicr of goods on the qualified products list, [2003 ¢. 794 §60])

2798.120 Prequalification of prospective bidders and proposers. (1) A contracting agency may prequalify prospective bidders or proposers
to submit bids or proposals for public contracts to provide particular types of goods or services The method of submitting prequalification
applications, the information required in order to be prequalified and the forms to be used for submiiting prequalification information shall be
determined by the contracting agency unless otherwise prescribed by rule adopted by the Direcior of the Oregon Department of Admimistrative
Services or the local contract review board.

(2) The contracting agency shall, in response to the receipt of a prequalification application submitied under subsection (1) of this section,
notify the prospective bidder or proposer whether the prospective bidder or proposer is qualified based on the standards of responsibility listed in
ORS 279B.110 (2}, the type and nature of contracts that the prospecuve bidder or proposer is qualified 10 compete for and the time period for
which the prequalification is valid. If the contracting agency does not prequalify a prospective bidder or proposer as to any contracts covered by
the prequalification process, the notice must specify which of the standards of responsibility listed in ORS 279B.110 (2) the prospective bidder or
proposer failed to meet. Unless the reasons are specified, the prespective bidder or proposer shall be deemed to have been prequalified in
accordance with the application

(3) If a contracting agency subsequently discovers that a prospective bidder or proposer that prequalified under subsections (1) and (2) of this
section is ne longer qualified, the agency may reveke the prequalification upon reasonable notice 10 the prospective bidder or proposer, except that
a revocation is invalid as to any contract for which an advertisement for bids or proposals has already been issued, [2003 ¢ 794 §61]

279B.125 Application for prequalification. (1) When a contracting agency permits or requires prequalification of biddets or proposers, a
prospective bidder or proposer who wishes to prequalify shall submit a prequalification application to the contracting agency on a form prescribed
under ORS 279B.120 (1). Upon receipt of a prequalification application, the contracting agency shall investigate the prospective bidder or
proposer as necessary 1o determine whether the prospective bidder or proposer is qualified. The deterinination shall be made in less than 30 days, if
practicable, if the prospective bidder or proposer requests an early decision 1o allow the prospective bidder or proposer as much lime as possible to
prepare a bid or proposal for a contract that has been advertised. In making its determination, the contracting agency shall consider only the
applicable standards of responstbility listed in ORS 279B.110 (2). The contracting agency shall promptly notify the prospective bidder or proposer
whether the prospective bidder or proposer is quahified

(2) If the contracting agency finds that a prospective bidder or proposer is qualified, the notice must state the lype and nature of contracts that
the prospective bidder or proposer is qualified to compete for and the period of time for which the prequalification is valid. If the agency finds that
the prospective bidder or proposer is not qualified as 10 any contracts covered by the rule, resolution, ordinance or other regulation, the notice must
specify the reasons given under ORS 279B.120 for not prequalifying the prospective hidder or propeser and inform the prospective bidder or
proposer of the right to a hearing under ORS 279B.425. To be entitled to a hearing under ORS 279B 425, a prospeclive bidder or proposer shail,
within three business days afier receipt of the notice, notify the contracting agency that the prospective bidder or propeser demands a hearing under
ORS 2798 425.

(3) [Fa comtracting agency has reasonable cause to believe that there has been a substantial change in the conditions of a prequalified
prospective bidder or proposer and that the prospective bidder or proposcr 1s no longer qualified or is less qualified, the contracting agency may
revoke or may revise and reissue the prequalification after reasonable notice to the prequalified prospective bidder or proposer. The nelice must
specify the rensons given under ORS 279B.120 for revocation or revision of the prequalification of the prospective bidder or proposer and inform
the prospective bidder or proposer of the right 1o a hearing under ORS 279B.425, To be entitled to a hearing under ORS 279B 425, a prospective
bidder or proposer shall, within three business days after receipt of the natice, notify the contracting agency that the prospective bidder or proposer
demands a hearing under ORS 279B.425. A revocation or revision does not apply to any cantract for which an advertisement for bids or proposals
was issued before the date the notice of revocation or revision was received by the prequalified prospective bidder or proposer. [2003 ¢.794 §62]

279B.130 Debarment of prospective bidders and proposers, (1)(a) A contracting agency may debar a prospective bidder or proposer from
consideration for award of the contracting agency’s contracts for the reasons listed in subsection (2) of this section after providing the prospective
bidder or proposer with notice and a reasonable opportunity to be heard

(b) A contracting agency may not debar a prospective bidder or proposer under this section for more than three years

(2) A prospective bidder or proposer may be debared from consideration for award of a contracting agency's contracts if'

(a) The prospective bidder or proposer has been convicted of a criminal offense as an incident in obtaming or attempting to obtain a public or
privale contract or subcontract or in the performance of ¢ public or private contract or subcontract.

(b) The prospective bidder or proposer has been convicted under state or federal statutes of embezzlement, thelt, forgery, bribery, falsification
or destruction of records, receiving stolen property or any other offense indicating a lack of business integrity or business honesty that currently,
seriously and directly affects the prospective bidder's or proposer’s responsibility as a contractor,

(¢) The prospective bidder or proposer has been convicted under state or federal antitrust statutes.
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{d) The prospective bidder or proposer has committed a violation of a contract provision that is regarded by the contracting agency or the
Construction Contractors Board to be 5o serious as to justify disqualification. A violation may include but is not imited to a failure to perform the
terms of a contract or an unsatisfactory performance in accordance with the terms of the contract. However, a failure 1o perform or an
unsatisfactory performance caused by acts beyond the control of the contractor may not be considered 10 be a basis for debarment

() The prospective bidder ot proposer does not carry workers” compensation or unemployment insurance as required by statute

(3) A contracting agency shall 1ssuc a wntten decision 1o debar a prospective bidder or proposer under this section. The decision must

{a) State the reasons for the action taken; and

{b) Inform the debarred prospective bidder or propeser of the appeal rights of the prospective bidder or proposer under ORS 279B8.425,

(4) A copy of the decision issued under subsection (3} of this section must be mailed or otherwise furmished immediately to the debarred
prospective bidder ot proposer

(3) A prospective bidder or propaser that wishes to appeal debarment shafl, within three business days after receipt of notice of debarment,
notify the contracting agency that the prospective bidder or proposer appeals the debarment as provided in ORS 279B 425. [2003 c.794 §63; 2007
c.764 §8]

{Notice of Intent to Award)

279B.135 Notice of intent to award. At least seven days before the award of a public contract, unless the contracting agency determines that
seven days is impractical under rules adopted under ORS 279A.063, the contracting agency shall pest or provide 1o each bidder or proposer notice
of the contracting agency's intent to award a contract. This section dees not apply 1o a contract awarded as a small procurement under ORS
279B.063, an intermediate procurement under ORS 2798 070, a sole-source procurement under ORS 2798 0735, an emergency procurement under
ORS 279B.080 or a special procurement under ORS 279B,085, The notice and its manner of posting or 1ssuance must conform to rules adopted
under ORS 279A 065. [2003 ¢.794 §64)

{Price Agreements)

279B.140 Price ngreements. (1) A price agreement constitutes a firm offer by the contractor regardless of whether any order or purchase has
been made or any performance has been tendered under the price agreement, Unless the price agreement otherwise provides, a price agreement is
enforceable for the period stated in the price agreement and, notwithstanding ORS 72,2050, obligations thereunder are not revacable by the
contractor.

{2) Under a price agreement, no quantity unreasonably disproportionate to any stated estimate or, in the absence of a stated estimate, to any
normal or otherwise comparable prior requirements may be demanded unless otherwise expressly provided in the price agreement However, a
contracling agency may amend or terminate a price agreement or an order under a price agreement under any of the following circumstances

(a) Any failure of the contracting agency to receive funding, appropriations, limitations, allotments or other expenditure authority, including
the continuation of program operating authority sufficient, as determined in the discretion of the contracting agency, (o sustain purchases at the
levels coniemplated at the time of contracting, or

(b) Any change in law or program termination that makes purchases under the price agreement no longer authorized or appropriate for the
contracting agency’s usc.

(3) A price agreement does not constitule an exclusive dealing commitment on the part of the contracting agency or the contractor unless the
price agreement expressly so provides. [2003 ¢.794 §68]

(Determinations)

279B.145 Finality of determinations. The determinations under ORS 279B.030, 279B.033, 279B 036, 279B.055 (3) and (7), 279B 060 (4)
and (14), 279B.075, 279B,080, 279B.085 and 279B.110 are final and conclusive unless they are clearly erroncous, arbitrary, capricious or contrary
1o law. [2003 c.794 §71; 2009 ¢8R0 §8]

SPECIFICATIONS
(General Provisions)

279B.200 Definitions for ORS 279B.200 to 279B.240. As used in ORS 2798 200 10 279B.240

(1) “Brand name or cqual specification™ means a specification that uses one or more manufacturers’ names, makes, catalog numbers or similar
identifying characieristics to describe the standard of quality, performance, functionality or other characteristics needed 10 meet the contracting
agency's requirements and that autherizes bidders or proposers to offer goods or services that are equivalent or supetior to those named or
described in the specification,

(2) “Brand name specification™ means a specification himited to one or more producis, brand names, makes, manufacturer’s names, catalog
numbers or similar identifying characteristics.

{3) “Specification” means any description of the physical or functional charactenistics of, or of the nature of, goods or services 1o be procured
by a contracting agency. “Specification” may include a description of any requirement for inspecting, testing or preparing goods or services for
dehivery. When a solicitation required or authorized by ORS 279B.050 (4) or (5) 1o be conducted under ORS 279B.055 or 279B.060 calls in whole
or in part for the performance of personal services as designated under ORS 279A 055, “specilication™ also includes any description of the
characteristics or nature of the personal services. [2003 ¢,794 §72; 2007 ¢.764 §9]

279B,205 Specifications to encourage reasonable competition. Consistent with ORS 279A 0135, specifications must scek to promote optimal
value and sutabtlity for the purposes intended and to reasonably encourage competition 1n satisfying a coniracting agency's needs. Subject to ORS
2798403, the specification content must be delermined in the sole discretion of the contracting agency. [2003 ¢ 794 §74]

279B.210 Policy; development of specifications. It is the policy of the State of Oregon ta encourage the development of clear, precise and
accurate specifications in solicitations for public contracts. To that end, in developing specifications, contracting agencies may consult, under
coniract or othenwise, with technical experts, suppliers, prospective contractors and representatives of the industries with which the contracting

g1

https://www.oregonlegislature.gov/bills_laws/ors/ors279b.html 12/6/2017



Page 13 of 18

agencics contract. However, a contracting agency shall take reasonable measures to ensure that no person who prepares or assists in the preparation
of selicitation documents, specifications, plans or scopes of work, and no business with which the person is associated, realizes a material
competitive advantage in a procurement that arises from the agency’s use of the sohicitation documents, specifications, plans or scopes of work
The policy against the realization ol a material competitive advantage from the character of the specifications developed in conjunction with
persons outside the contracting agency does not proscribe advantages that result incidentally from a contracting agency’s specification of the
characteristics of a product or work 10 meet the contracting apency's needs. [2003 ¢.794 §75]

279B.215 Brand name or equal specification; brand name specification. (1){a} A brand name or equal specification may be used when the
use of a brand name or cqual specification is advantageous to the contracting agency, because the brand name describes the standard of quality,
performance, functionality and other characteristics of the product nceded by the contracting agency.

{b) The contracting agency is entitled to determine what constitutes a product that ts equal or superior to the product specified, and any such
determination is final.

(c) Nothing in this subsection may be construed as prohibiting a contracting agency from specifying one or more comparable products as
examples of the quality, performance, functionality or other characteristics of the product needed by the contracing agency.

(2) A brand name specification may be prepared and used only if the contracting agency determines for a solicitation or a class of solicitations
that only the identified brand name specification will meet the necds of the contracting agency based on one or more of the following written
determinations

(a) That use of a brand name specification is unlikely 10 encourage favoritism in the awarding of public contracis or substantially diminish
competition for public contracts;

(b) That usc of a brand name specification would result in substantial cost savings 1o the contracting agency,

(c) That there is only ene manufacturer or seller of the product of the quality, performance or functionality required; or

(d) That efficient utilization of existing goods requires the acquisition of compatible goods or services,

(3} A contracting agency’s use of a brand name specification may be subject to review only as provided in ORS 279B.405. [2003 ¢.794 §76,
2005 c. 103 §8e]

2798.220 Conditions coneerning payment, contributions, liens, withhelding. Every public contract shall contain a condition that the
contractor shall:

{1) Make payment promptly, as due, to all persons supplying 10 the contractor labor or material for the performance of the work provided for in
the contract

(2) Pay all contributions or amounts due the Industrial Accident Fund from the contractor or subcontractor incurred in the performance of the
contract

(3) Not permit any lien or claim to be fited or prosecuted against the state or a county, school district, municipality, municipal corporation or
subdivision thereof, on account of any labor or material furnished.

(4) Pay 1o the Depariment of Revenue all sums withheld from employees under ORS 316.167. [2003 ¢ 794 §76a]

279B.225 Condition concerning salvaging, recycling, composting or mulching yard waste material. Every public contract for lawn and
landscape maintenance shall contain a condition requiring the contractor to salvage, recycle, compost or mulch yard waste material at an approved
site, if feasible and cost-effective. [2003 ¢.794 §76b]

279B.230 Condition concerning payment for medical core and providing workers' compensation. (1) Every public contract shall contain
a condition that the contractor shall promptly, as due, make payment to any person, copartnership, association or corporation furnishing medical,
surgical and hospital care services or other needed care and attention, incident to sickness or inyury, 10 the employees of the contractor, of all sums
that the contractor agrees to pay for the services and afl moneys and sums that the contractor collected or deducied from the wages of employees
under any law, contract or agreement for the purpose of providing or paying for the services.

(2) Every public contract shall contain a clause or condition that all subject employers working under the contract are either employers that will
comply with ORS 656 017 or employers that are exempt under ORS 656 126. [2003 ¢.794 §76c]

279B.235 Condition concerning hours of labor; compliance with pay equity provisions; employce discussions of rate of pay or benefits,
(1) Except as provided in subsections (3) to (6) of this section, every public contract subject to this chapter must provide that

{a) A coniractor may not employ an employee for mare than [0 hours in any one day, or 40 hours in any one week, except in cases of
necessity, emergency or when the public policy absolutely requires otherwise, and in such cases, except in cases of contracts for personal services
destgnated under ORS 279A.0535, the contractor shall pay the employce at least time and a half pay for

{A)(1} All overtime in excess of eight hours in any one day or 40 hours in any one week 1f the work week 1s five consecutive days, Monday
through Friday, or

(1) All overtime In excess of [0 hours in any one day or 40 hours in any one week if the work week is four consecutive days, Monday through
Friday, and

(B) All work the employee performs on Saturday and on any legal holiday specified in ORS 279B 020.

(b) The contractor shall comply with the prohibition set forth in ORS 652.220, that compliance is a material element of the contract and that a
failure to comply is a breach that entitles the contracting agency to terminate the contract for cause

() The contractor may not prohibit any of the contractor’s employees from discussing the employee’s rate of wage, salary, benefits or other
compensation with another employee or another persen and may not retaliate against an employee who discusses the employee’s rate of wage,
salary, benefits or other compensation with another employee or another person

(2) A contractor shall pive notice in writing to employees who work on a public contract, either at the time of hire or before work begins on the
coniract, or by posting a notice in a location ftequented by employees, of the number of hours per day and days per week that the contractor may
require the employees to work

(3) A public contract for personal services, as described in ORS 279A.055, must provide that the contractor shall pay the contractor’s
employees who work under the public contract at least time and a half for all overtime the employees work in excess of 40 hours in any one week,
except for employees under  personal services public contract who are excluded under ORS 653,010 to 653 261 or under 29 U.S.C. 201 to 209
from receiving overtime.
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(4) A public contract for services at a county fair, or for another event that a county fair board authorizes, must provide that the contractor shall
pay employees who work under the public contract at least time and a half for work m excess of 10 hours in any one day or 40 hours in any one
week A contractor shall notify employees who wark under the public contract, either at the time of hire or before work begins on the public
contract, or by posting a notice in a location frequented by employces, of the number of hours per day and days per week that the contractor may
require the employecs to work.

{5)a) Except as provided in subsection (4) of this section, a public contract for services must provide that the contractor shall pay employees at
Ieast time and a half pay {or work the employees perform under the public contract on the legal holidays specified in a collective bargaining
agreement or in ORS 279B.020 (1}(b)(B) to {G) and for all time the employee works tn excess of 10 hours in any one day or in excess of 40 hours
in any one week, whichever is greater

(b) A contractor shall notify in wriling employees who work on a public contract for services, either at the time of hite or before work begins
on the public contract, or by posting a notice in a location frequented by employees, of the number of hours per day and days per week that the
contractor may require the employees to work.

{6) This section does not apply to public contracts:

{a} With financial institutions as defined i ORS 706.008.

{b) Made pursuant to the authority of the State Forester or the State Board of Forestry under ORS 477 406 for labor performed in the
prevention or suppression of fire.

(c) For goods or personal property. [2003 ¢ 794 §77; 2005 c.103 §81, 2015 c 454 §4]

279B.240 Exclusion of recycled oils prohibited. Every contracting agency shall revise its procedures and specifications for the procurement
of lubricating oil and industrial oil to climinate any exclusion of recycled oils and any requirement that oils be manufactured {tom virgin materials
[2003 ¢ 794 §78]

(Specifications in State Contracts)

279B.270 State contracling agencies to use recovered resources and recycled materials; notice to prospective contractors. (1) A stale
contracting agency procuring goods or personal services shall.

() Review the contracting agency’s current procurement specifications i order to eliminate, wherever economically feasible, discrimination
against the procurement of recovered resources or recycled materials

(b) Provide incentives, wherever economically feasible, in all procurement specifications i1ssued by the contracting agency for the maximum
possible use of recovered resources and recycled materials.

{¢) Develop procurement practices that, to the maximum extent economicatly feasible, ensure the procurement of materials that are recycled or
that may be recycled or reused when discarded

{d) Establish management practices that minimize the volume of solid waste generated by reusing paper, envelopes, containers and all types of
packaging and by limiting the amount of materials consumed and dscarded

() Use, or require persons with whom the contracting agency contracts to use in the performance of the contract work, to the maximum extent
cconomically feasible, recycled paper and recycled PETE products as well as other recycled plastic resin products

(2) An invitation 1o bid or a request for proposals issued by a state contracting agency under this chapter shall include the following language
“Vendors shall use recyclable products to the maximum extent economically feasible in the performance of the contract work set forth in this
document.”

{3) Each state coniracting agency shall strive to meet a recycled product procurement level established by rule by the Oregon Depariment of
Administrative Services. [2003 ¢.794 §79; 2007 ¢.764 §10)

279B.275 Purchase of goods containing recycled polyethylene materiat. The Oregon Depariment of Administrative Services, in
consultation with the Departiment of Environmental Quality, shall revise its procedures and specifications for state procurement of goods
containing recycled PETE, as well as other recycled plastic resins, to encourage the procurement of such goods, provided similarities in quality and
price exist between recycled PETE products and products not qualifying as recycled PETE products. [2003 ¢.794 §80]

279B.280 Use of recycled products when economically feasible, The Oregon Depariment of Administrative Services shall review and work
with state agencies to develop procurement specifications that encourage the use of recycled products whenever economically feasible, if the
quality of a recycled product is functionally equal to the same product manufactured with virgin resources, including but not limited to recycled
paper, tecycled oil and recycled PETE products. Except for specifications that have been established to preserve the public health and safety, all
procurement specifications shall be established in a manner that encourages the procurcment of recycled products. [2003 c.794 §81]

LEGAL REMEDIES

279B.400 Protests and judicial review of approvals of special procurements, (1) Before seeking judicial review of the approval of a special
procurement, a person must file a protest, in accordance with the rules adopted under ORS 279A.065, with the Director of the Oregon Department
of Administrative Services or the local contracting agency, as applicable, and exhaust all available nonjudicial remedies. The rules adopted under
ORS 279A.065 shall provide a reasonable time and manner for affected persons Lo protest the approval of a special procurement under ORS
279B.085.

(2) The approval of a class special procurement by the director under ORS 279B.085 constitutes rulemaking and not a contested case under
ORS chapter 183. Any affected person, except the state contracting agency that requested the approval or anyone representing the state contracting
agency, may petition the Court of Appeals in the manner provided in ORS 183 400 to test the validity of a class special procurement approved by
the director. A proceeding under ORS 183.400 does not affect the validity of a contract execuled pursuant to a class special procurement before the
petitien is filed. Notwithstanding ORS 183.400 (1), before secking judicial review under this subsection, a person must file a protest with the
director as described in subsection (1) of this section.

{(3)(a) The approval of a contract-specific special procurement by the director is reviewable under ORS 183.484, but only if judicial review is
sought before the contract is awarded. Othenwise, a contract awarded pursuant to the contract-specific special procurement is conclusively
presumed valid and may not, in any future judicial or administrative proceeding, be challenged on the ground that the contract was awarded under
an invalid spectal procurement.

M
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(b) Judicial review may be sought from the Circuit Court for Marion County or the circuit coutt for the county in which the principal offices of
the state coniracting agency that requested the approval are located. The circuit court shall give priority on its docket and expedited review to
proceedings under this subsection.

(4)(a) The approval of a special procurement by a local contract review board may be challenged by filing a writ of review under ORS chapter
34, provided that all available nonjudicial remedies first have been exhausted, including protests as described in subsection (1) of this section
Notwithstanding the 60-day filing period prescribed by ORS 34.030, the approval of a special procurement 15 not subject to a writ of review
procecding more than 10 days after the board approves the use of the special procurement

(b) The writ of review may be filed with and is reviewable by the circuit court for the county in which the principal offices of the local
cantracting agency that requested the approval are located. The circuit court shall give priority on its docket and expedited review to proceedings
under this subsection.

(5) If timely judicial review is sought regarding the approval of a special procurement under ORS 279B 085, the contracting agency may not
proceed with contract execution unless the contracting agency detenmines that there is a compelling govemnmental interest in proceeding or that the
goads or services are urgenily needed. [ the contracting agency makes such a determination, the centracting agency shall set forth the reasons for
the determination in writing and immediately provide them to the person who filed the challenge. Thereafter, after joining the prospective
contractor as a party to the litigation and upon motion by the person filing the challenge, the court may nonetheless stay the performance of the
contract if the court finds 1hat the contracting agency’s determination of the existence of a compelling governmental interest in proceeding with
contract execution, or the contracting agency’s determination that the goods or services were urgently needed, was not supported by substantial
evidence or constituted a manifist abuse of discretion. In granting a stay, the court may require the person seeking the stay to post a bond in an
amount sufficient to protect the contracting agency and the public from costs associated with delay in contract performance

(6) In its review, the circuit court shall give due deference to any factual contracting decision made by the contracting agency and may not
substitute its judgment for that of the contracting agency, but shall review all questions of law de novo. Thereafler:

(a) If a contract has not been executed and the court rules in favor of the party that sought judicial review, and if the viotation could have
afTected the award of the contract, the court shall remand the procurement 10 the contracting agency for a determination whether to continue with
the procurement process in light of the court’s decision,

(b) In addition to the relief provided for in paragraph {a) of this subsection, if a contract has been executed and the court rules in favor of the
party that sought judicial review, the court shall include in its order a determination whether the party that signed the contract with the contracting
agency is entitled to reimbursement under the conditions of, and calculated in the same manner as provided in, ORS 279C 470 Notwithstanding
that ORS 279C.470 otherwise applies only to public improvement contracts, under this paragraph the court shall apply ORS 279C.470 1o both
public tmprovement contracts and other public contracts of contracting agencies.

{c) The court may award costs and attorney fees to the prevailing party, [2003 ¢.794 §83; 2005 c.103 §8g]

279B.405 Protests and judicial review of solicitations. (1) As used in this section

(a) “Brand name” means a brand name specification as defined in ORS 2798 200,

(b} “Legally flawed” means that a solicitation document contains terms or conditions that are conirary to law,

(¢) “Unnecessarily restrictive” means that specifications limit competition arbitrarily, without reasonably promoting the fulfiliment of the
procurement needs of a contracting agency.

(2) A prospective bidder, proposer ar offeror for a public contract solicited under ORS 279B.033, 279B 060 or 279B.085 may file a protest
with the contracting agency il the prospective bidder, proposer or offeror believes that the procurement process is contrary to law or that a
solicitation document is unnecessarily restrictive, is legally flawed or improperly specifies a brand name _ If a prospective hidder, proposer or
offeror fails 1o timefy file such a protest, the prospective bidder, proposer or offeror may not challenge the contract on grounds under this
subsection in any future legal or administrative proceeding.

(3) The contracting agency, pursuant to rules adopted under ORS 279A.0635, shall notify prospective bidders, proposers or offerars of the time
and manner in which a protest under this section may be filed and considered. Before seeking judicial review, a prospective bidder, proposer or
offeror must file a protest with the contracting agency and exhaust all available administrative remedies

{4) The contracting agency shall consider the pratest if the protest is timely filed and contains the following

{a) Sufficient information to identify the solicitation that is the subject of the protest,

{b) The grounds that demonstrate how the procurement process is contrary to law or how the solicitation document is unnecessarily restrictive,
1s legally flawed or improperly specifies a brand name;

(c) Evidence or supporting documentation that supports the grounds on which the protest is based, and

(d} The relief sought.

(3} If the protest meets the requirements of subsection (4) of this section, the contracting agency shall consider the protest and issue a decision
in writing. Otherwise, the contracting agency shall promptly notify the prospective bidder, proposer or offeror that the protest is untimely or that
the protest failed 1o meet the requirements of subsection (4) of this section and give the reasons for the failure

(6) The contracting agency shall issue a decision on the protest in accordance with rules adopied under ORS 279A 065 no fewer than three
business days before bids, proposals or offers are due, unless a written determination is made by the agency that circumstances exist that justify a
shorter time limit

(7) A decision of a contracting agency on a protest under this section, including a protest of a special procurement, is subject to judicial review
only if the action or writ of review is filed before the opening of bids, proposals or offers.

(8)(m) A decision of a state contracting agency on a protest under this section is reviewable by the Circuit Court for Marion County or the
circuit court for the county in which the principal offices of the state contracting agency are located

{b) A decision of a local contracting agency on a protest under this section is reviewable by the circuit court for the county in which the
principal offices of the local contracting agency are located,

(9) If judicial review of a contracting agency’s decision on a protest under this section is sought, the contracting agency may not proceed with
contract exccution unless the contracting agency determines that there is a compelling governmental interest in proceeding or that the goods and
services are urgently needed. [T the contracting agency makes such a determination, the contracting agency shall set forth the reasons for the
determination in writing and immediately provide them to the prospective bidder, proposer or offeror that filed the protest. Thereafier, after joining
the contractor as a party to the litigation and upon motion from the person filing the protest, the court may nonetheless stay the performance of the
contract if the court finds that the contracting agency's determination of the existence of a compelling govenmental interest in proceeding with
contract execution, or the contracting agency's determination that the goods or services were urgently needed, was not supported by substantial
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evidence or constituted a manifest abuse of discretion. In granting a stay, the court may require the person seeking the stay to post a bond in an
amount sufficient to protect the contracting agency and the public from costs associated with delay in contract performance

(10) In 1ts review, the court shalt give due deference to any factual decision made by the contracting agency and may not substitute its
Judgment for that of the contracting agency, but shall review all guestions of law de novo. Thereafter

{a) If a contract has not been executed and the court rules in favor of the party that sought judicial review, the court shall remand the
procurement process to the contracting agency for a determination of whether and how to continue with the procurement process in light of the
court’s decision

(b) In addition to the relief provided for in paragraph {a) of this subsection, if a contract has been executed, the court shall include in its order a
determination whether the party that signed the contract with the contracting agency is entitled 1o reimbursement under the conditions of, and
caleulated in the same manner as provided in, ORS 279C.470. Notwithstanding that ORS 279C 470 othenwise applies only 1o public improvement
contracts, under this paragraph the court shall apply ORS 279C.470 to both public simprovement contracts and other public contracts of contracting
agencies

(c) The court may award costs and attorney fees to the prevailing party. [2003 ¢ 794 §84, 2007 ¢ 764 §11]

279B.410 Protests of contract award. (1) A bidder or proposer may protest the award of a public contract or a notice of intent to award a
public contract, whichever occurs first, i’

() The bidder or proposer is adversely affected because the bidder or proposer would be eligible to be awarded the public contract in the event
that the protest were successful; and

(b) The reason for the protest is that:

(A) All lower bids or higher ranked proposals are nonresponsive,

{B) The contracting agency has failed to conduct the evaluation of proposals in accordance with the criteria or processes described in the
solicitation materials;

{C) The contracting agency has abused its discretion in rejecting the protestor's bid or proposal as nonresponsive, or

(D) The contracting agency's evaluation of bids ar proposals or the contracting agency’s subsequent determination of award 15 otherwise in
violation of this chapter or ORS chapier 279A

(2) The badder or proposer shall submit the protest to the contracting agency in writing and shall specify the grounds for the protest 10 be
considered by the contracting agency,

(3) The rules adopted under ORS 279A 065 shall establish a reasonable time and manner for protests to be submitied. The contracting agency
may not consider late protests.

(4) The contracting agency shall consider and respond in writing 1o a protest (n a timefy manner. After the coniracting agency issues the
response, the bidder or proposer may seek judicial review in the manner provided in QRS 279B 415, [2003 ¢.794 §85]

279B.415 Judicial review of protests of contract award. (1) As used in this section, “bidder” includes a person who submits a proposal to a
public contracting agency pursuant to a request for proposals

(2) A decision by a state contracting agency on a protest of a contract award is reviewable by the Circuit Court for Marion County or the circuit
court for the county in which the principal offices of the state contracting agency are located. A decision by a local contracting agency on a protest
of a contract award is reviewable by the circuit court for the county in which the principal offices of the local contracting agency are located

(3) To obtain review, a cemplainant must commence an action before the contract that is the subject of the protest is approved by the Attorney
General, if required by ORS 291.047, and exccuted by the contracting agency. In the complaint, the complainani shall state the nature of the
complainant’s interest, the facts showing how the complainant is adversely affected or aggrieved by the contracting agency’s dectsion and the basis
upon which the decision should be reversed or remanded. The complainant shall join as parties all bidders that would be in line for an award of the
contract ahead of the complainant. [f injunctive relief is sought, the court may require the person seeking a stay 1o post a bond in an amount
sufficient to protect the contracting agency and the public from costs asseciated with delay in execution of the contract

(4) When judicial review is sought, the contracting agency may not proceed with contract execution unless the contracling agency determines
that there is a compelling governmental interest in proceeding or that the goods and services are urgently needed. If the contracting agency makes
such a determination, the contracting agency shall set forth the reasons for the determination in writing and immediately provide them 1o the
complainant. Thereafier, upon motion from the complainant, the count may nonetheless stay the performance of the contract if the court finds that
the contracting agency's determination of the existence of a compelling governmenial interest in proceeding with contract execution, or the
contracting agency's determination that the goods or services were urgently needed, was not supported by substantial evidence or constituted a
manifest abuse of discretion. In granting a stay, the court may require the person seeking the stay to post a bond in an amouni sufficient to protect
the contracting agency and the public from costs associated with delay in contract performance

(5) The court shall review the matter without a jury and shal! consider only those grounds the complainant raised in the protest to the
contracting agency.

{6) The court shall remand the matter to the contracting agency for a further decision i’

(a) Substantial evidence does not exist to support the contracting agency’s decision. Substantial evidence exists to support a finding of fact
when the record, viewed as a whole, would permit a reasonable person to make that finding,

(b) The contracting agency’s decision was outside the range of discretion delegated to the contracting agency by law,

(c) The decision was inconststent with a contracting agency rule, an officially stated contracting agency position or an officially stated prior
contracting agency practice, if the inconsistency is not explained by the contracting agency; or

{d} The decision was in violation of a constitutional or statutory provision.

{7)(a) In addition to remanding the decision to the contracting agency, the court may order such ancillary relief, such as the cost of bid
preparation, as the coun finds necessary 1o redress the effects of official action wrongfully taken or withheld Ancillary relief does not include the
award of a contract to the complainant or the award of lost profits or other damages

(b) If a contract has not been executed and the court rules in favor of the complainant, the court shall remand the matter to the conteacting
agency for a determination whether 1o continue with the procurement process in light of the court’s decision

(c) If a contract has been executed, in addition to the reliel pravided for in paragraph (a) of this subsection, the court shall include in its order a
determination whether the party that signed the contract with the contracting agency is entitled to reimbursement under the conditions of, and
calculated in the same manner as provided in, ORS 279C.470. Notwithstanding that ORS 279C 470 otherwise applies only to public improvement
contracts, under this paragraph the court shall apply ORS 279C.470 to both public improvement contracts and other public contracts of contracting
apencies
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(d) The court may award costs and attorney fees 1o the prevailing panty, [2003 ¢.794 §86, 2007 ¢ 764 §12])

279B.420 Judicial review of other violations. (1) If a contracting agency allegedly violates a provision of ORS chapter 279A and a judicial
remedy is not otherwise avatlable under ORS chapter 279A, 279B or 279C, the alleged violation is subject 1o judicial review only as provided in
1his section

(2) If a contracting agency allegedly violates a provision of this chapter, except a provision of ORS 279B.030, 279B.033, 279B 036, 279B 270,
279B.275, 279B.280 or 279B.400 10 279B.425, and a judicial remedy is not otherwise provided in this chapter or ORS chapter 279A, the alleged
violation is subject to judicial review only as provided in this section.

(3) A person may seek judicial review under this section for a violation described in subsection (1) or (2) of this section only il

{a) A public contract 1s about to be awarded or has been awarded;

(b) The alleged violation of a provision of this chapier or ORS chapter 279A, except a provision of ORS 279B.030, 279B.033, 279B.036,
279B.270, 279B.2735, 279B.280 or 279B.400 to 279B.425, occurred in the procurement process for the public contract and the alleged violation
resulted in or will result in an unlawful award of a contract or an unlawful failure 10 award 1he contract;

(c) The alleged violation deprived the person of the award of the contract or deprived the person of the opportunity to compete for the award of
the contract,

(d) The person was qualified 1o receive the award of the coniract under ORS 2798 110,

() The person gave written notice that described the alleged viclation to the contracting agency not later than 10 days afier the date on which
the alleged violation occurred and, regardless of when the alleged violation occurred, not later than 10 days after the date of execution of the
contract,

{D The persen has exhausted all administrative remedies the contracting agency provides; and

{2)(A) The alleged violation is a violation of a provision of ORS chapter 279A and no other section of ORS chapter 279A, 2798 or 279C
provides judicial review, or

(B) The alleged violation is a violation of a provision of this chapier, exceplt a provision of ORS 279B.030, 279B.033, 279B.036, 279B.270,
279B.275, 279B.280 or 279B 400 to 279B.425, and no other section of this chapter or ORS chapter 279A provides judicial review.

(4) If a state contracting agency allegedly commits a violation, the Circuit Court for Marion County or the circuit court for the county in which
the principal offices of the state contracting agency are located may review the alleged violation under ORS 183.484.

(5) If a local contracting agency allegedly comimits a violation, the circuit court for the county in which the principal offices of the local
contracting agency are located may review the alleged violation by means of a writ of review under ORS chapier 34

(6) If a person gives the notice required under subsection {3){e) of this section and timely seeks judicial review under this section, the
contracting agency may not execute the contract unbess the contracting agency determines that a compelling governmental interest exists in
procecding or that the goods and services are urgently nceded. A contracting agency that makes such a determination shall set forth in writing the
reasons for the determination and immediately provide the reasons to the person whe filed the challenge. Thereailer, after joining the prospective
coniractor as a party to the liigation and upon motion by the person who filed the challenge, the court may nonetheless stay the performance of the
contract if the court finds that the contracting agency’s determination that a compelling gevernmental interest exists in proceeding with contract
execulion, or the contracting agency’s determination that the goods or services were urgently needed, was nol supported by substantial evidence or
constituted a manifest abuse of discretion. In granting a stay, the court may require the person who sought the stay to post a bond in an amount
sufficient to protect the contracting agency and the public from cosis associated with a delay in contract performance

(7) In a review, the circuit court shall give duc deference to any factual contracting decision the contracting agency made and may not
substitute the court's judgment for the contracting agency’s judgment. The court shall review all questions of law de novo. Thereafier:

(a} I a contract has not been executed and the court rules in favor of the person that sought judicial review, and il the violation could have
affected the award of the contract, the court shall remand the procurement to the contracting agency for a determination whether 1o continue with
the procurement process in light of the court’s decision.

{b) In addition to the relief provided for in paragraph {a) of this subsection, if a contraci has been executed and the court rules in favor of the
person that sought judicial review, the court shall include in the court’s erder a determination whether the party that signed the contract with the
contracling agency is entitled 1o reimbursement under the conditions of, and calculated in the same manner as provided in, ORS 279C 470
Notwithstanding that ORS 279C.470 otherwise applies only 1o public improvement contracts, under this paragraph the court shal! apply ORS
279C.470 to both public improvement contracts and other public contracts of contracting apencies

(c) The court may award costs and attormey fees to the prevailing party. [2003 ¢.794 §86a, 2009 ¢.880 §8a, 2011 ¢ 9 §33)

2798.425 Review of prequalification and debarment decisions. (1) The procedure for appeal from the denial, revocation or revision of a
prequalification under ORS 279B.123, or from a debarment under ORS 279B.130, shall be in accordance with this section and is not subject to
ORS chapter 183 except when specifically provided by this section

(2) Upon receipt of a notice from a contracting agency of a prequaiification decision under ORS 279B 125 or of a decision to debar under ORS
279B.130, a prospective bidder or proposer that wishes to appeal the decision shall, within three business days afier receipt of the notice, notify the
contracting agency that the prospective bidder or proposer appeals the decision as provided in this section.

(3) Immediately upen receipt of the prospective bidder’s or proposer’s notice of appeal, the contracting agency shalt

() If the contracting agency is a state contracting agency, notify the Director of the Oregon Department of Administrative Services.

(b) IF the contracting agency is a local contracting agency, notify the appropriate locat coniract review board

(4) Upon the receipt of notice from the contracting agency under subsection {3) of this section, the director or board shall promptly notify the
person appealing and the contracting agency of the time and place of the hearing. The director or board shall conduct the hearing and decide the
appeal within 30 days afier receiving the notice from the contracting agency. The director or board shall set forth in writing the reasons for the
hearing decision

{5) Al the hearing the director or board shall consider de novo the notice of denial, revocation or revision of a prequalification or the notice of
debarment, the standards of responstbility listed in ORS 279B.110 (2) on which the contracting agency based the denial, revocation or revision of
the prequalification or the reasons listed in ORS 2798130 (2) on which the contracting agency based the debarment, and any evidence provided
by the parties In all other respects, a hearing before the director shall be conducted in the same manner a5 a contested case under ORS 183.417 (1)
to (4} and (7), 183.425, 183.440, 183.450 and 183.452. Hearings before a board shafl be conducted under rules of procedure adopted by the board.

(6) The director or board may allocate the director's or board's costs for the hearing between the person appealing and the contracting agency
whose prequalification or debarment decision is being appealed. The allocation shall be based upon facts found by the director or board and stated
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in the final order that, in the director’s or board’s opinion, warrant such allocation of costs. [[1he final order does not allocate the costs for the
heanng, the costs shall be paid as follows

(a) EF the decision to deny, revoke or revise a prequalification of a person as a bidder or the decision to debar a person is upheld, the costs shall
be paid by the person appealing the decision

(b) If the decision to deny, revoke or revise a prequalification of a person as a bidder or the decision (o debar a person is reversed, the costs
shall be paid by the contracting agency whose prequalification or debarment decision is the subject of the appeal

(7) A decision of the director or board may be reviewed only upon a petition, filed within 15 days afier the date of the decision, in the circuit
court of the county in which the director or board has its principal office. The circuit court shall reverse or modify the decision onty if it finds

(a) The decision was oblained through corruption, fraud or undue means;

{b) Therc was evident partiality or corruption that operated to the substantial prejudice of the petitioner on the part of the director or board or
any of the board’s members; or

(c) There was an evident material miscalculation of figures or an evident material mistake in the description of any person, thing or property
referred to in the decision, and the miscalculation or mistake operated to the substantial prejudice of the petitioner

(8) The procedure provided in this section is the exclusive means of judicial review of the decision of the director or board The judicial review
provisions of ORS 183 480 and writs of review and mandamus as provided in ORS chapter 34, and other legal, declaratory and injunctive
remedies, are not available

(9) The circuit court may stay the letting of the contract that is the subject of the petition in the same manner as a suit in equity. When the court
determines thal there has been an improper debarment or denial, revocation or revision of a prequalification and the contract has been let, the court
may proceed to take evidence 1o determine the damages, if any, sulfered by the petitioner and may award such damages as the court may find as a
Judgment against the ditector or board The court may award costs and atiorney fees to the prevailing party [2003 ¢, 794 §87, 2007 ¢.288 §12)
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Chapter 279C — Public Contracting - Public Impravements and Relsted Contracis
New sections of law were enacted by the Legislative Assembly during its 2016 regular session and pertain to of are likely to be compiled in this ORS chapter. Sce sections

in the following 2016 Oregon Laws chaplers: 2016 Session Laws 8115

2015 EDITION

PUBLIC CONTRACTING - PUBLIC IMPROVEMENTS

PUBLIC FACILITIES, CONTRACTING & INSURANCE

GENERAL PROVISIONS

279C 005 Definitions

279C 010 Applicability

ARCHITECTURAL, ENGINEERING, PHOTOGRAMMETRIC MAPPING, TRANSPORTATION PLANNING, LAND SURVEYING AND RELATED SERVICES
279C.100 Definitions for ORS 279C 10010 279C 125

279C.105 Contracts for architectural, engineering, photogrammetric mapping, transportation planning or land surveying and related services, procedures

279C.107 Public disclosure of contents of propaosals for architeciural, engineening, photogrammetric mapping, transportation planning or land surveying services; treatment
of trade secrets and confidential information

279C.110 Selection procedure for consultants Lo provide services, compensation, applicability
279C.115 Direct contracts for services of consultants
279C.120° Selection procedure for related services

279C.125 Architectural, engineering, phologrammelric mapping, transportation planning and land surveying services selection process for local public improvements
pracured through state agency, rules

PROCUREMENT OF CONSTRUCTION SERVICES

{General Policies)

279C 300 Policy on compelition

279C.305 Least-cost pohicy for public improvements, costs estimates in budget process; use of agency forces, record of costs
279C 307 Limnations in procurement of personal services, exception

279C 310 Limitation on conlracling agency constructing public improvement

279C.315 Wuwer of damages for unreasonable delay by contracting agency against public policy
279C.320 Contracts for construction other than public improvements

279C 325 Limitation on contracting agency awarding contract 1o nonresident education service district
(Compenitive Bidding. Contract Specificauons, Exceplions, Exemptions)

279C 330 “Findings” defined

279C 332 Definitions for ORS 279A.065, 279C 307, 279C.335, 279C 337 and 279C 380

279C 335 Competitive brdding; exceptions, exemptions

279C.337 Procurement of construction manager/general contractor services

279C 340 Conlract negotiations

279C.345 Specificanons for contracts, exemptions

279C.350 Exemption procedure; appeal

279C.355 Evaluation of public improvement projects not contracted by competitive bidding
{Solicitation, Contract Award, Rejection)

279C.360 Requirement for public improvement advertisements

279C 365 Requirements for solicitation documents and bids and propasals

279C 370 First-tier subcontractor disclosure
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279C 375 Award and execution of contract, determination of responsibilty of bidder, bonds, impermissible exclusions

279C 380 Performance bond, payment bond; waiver of bonds

279C 385 Retumn or retention of bid security

279C 390 Exemption of contracts from bid security and bonds

279C 395 Rejection of bids

(Competitive Proposals)

279C.400 Competitive proposals, procedure

279C 405 Requests for information, interest or qualifications; requirements for requests for proposals
279C 410 Receipt of proposals, evaluation and award

279C 412 Competitive quotes for intermediale procurements

279C 414 Requirements for competitive quoles

{Prequalification and Disquahfication)

279C.430 Prequalification of bidders

279C 435 Eflect of prequalification by Department of Transportation or Oregon Depantment of Administrative Services

279C 440 Disqualification from consideration for award of contracts

279C 445 Appeal of disqualification

279C 450 Appeal procedure for decision to deny, revoke or revise prequalification; hearing, costs, judicial review
(Remedies)

279C 460 Action by or on behalf of adversely afTected bidder or proposer; exception for personal services cantzact
279C 465 Action against successful bidder, amount of damages, when action to be commenced, defenses

279C 470 Compensation for contracior on coniract declared void by court, exceptions, applicability
CONSTRUCTION CONTRACTS GENERALLY

{Required Contract Conditions)

279C.500 “Person” defined

279C 505 Condihions concerning payment, contributions, liens, withholding, drug testing

276C 510 Demolition contracts to require material salvage, lawn and landscape maintenance conimcts to require composting or mulching
279C 515 Conditions concerning payment of claims by public officers, payment to persons furmishing labor or materials and complaints

279C 520 Condution concerning hours of labor; compliance with pay cquity provisions, employee discussions of rate of pay or benefits

279C 525 Pravisions concermng environmental and natural resources laws, remedies

Page 2 of 28

279C.527 Inclusion of amount for green energy technology in public improvement cantract, writien determination of appropriateness, exemptions and limiations

I79C.528 State Depariment of Energy requirements and specifications, record keeping requirements; rules
279C.530 Conditton concerming payment for medical care and providing workers” compensation

279C 535 Condition concemning steel material, rules

{Hours of Labor)

279C 540 Maximum hours of labor on public coniracts, holidays, exceptions; lability to workers, rules
279C 545 Time limitation on claim for overtime, posting of circular by comtractor

(Retainage and Payments)

279C 550 “Retainage” defined

279C.555 Withholding of retainage

279C.560 Form of retainage, procedures for holding and payment

279C.565 Limitation on retainage requirements
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279C.570 Prompt payment policy, progress payments, retanage, inmterest, exception, setilement of compensation disputes

{Subconiractors)

279C 580 Conlractor's relations with subcontraciors

279C 585 Authonty to substitute undisclosed first-tier subcontracior, circumstances, mles

279C 590 Complaint process for substitutions of subcontmctors, civil penalties

(Action on Payment Bonds and Public Works Bonds)

275C 600 Raght of action on payment band or public works bond of contractor or subcantractor, notice of claim

279C 605 Notice of claim

279C.610 Acuen on cantractor’s public works bond or payment bond, time limitation

279C. 615 Preference for labor and matenal liens

279C 620 Raghis of persen providing medical care to employecs of contractor

279C 625 Jownt liabality when payment bond nol executed

(Termination or Suspension of Contract lor Public [nterest Reasons)

279C 650 “Labor dispute™ defined

279C 655 Extension and compensation when work suspended

279C 660 Compensation when contract terminated due to public interest

279C 665 Contractual provisions for compensation when contract terminated due to public interest

279C.670 Application of ORS 275C.650 10 279C.670

PREVAILING WAGE RATE

279C.800 Defimtions for ORS 279C.800 10 279C.870

279C 805 Policy

279C 807 Workforee diversity for public works projects

275C 808 Rules

279C 810 Excmpuions; rules

279C 815 Dctermination of prevailing wage, sources of information, comparison of state and federal prevaiing wage, other powers of commissioner
279C 817 Determination of applicability of prevailing wage rate; time limitavion, hearing, rules

279C 820 Advisory commiltes 10 assist commissioner

279C 825 Fees, rules

279C 827 Division of public works project: applicability of prevailing wage rate 1o divided projects

279C 829 Agreement with other state 1o pay less than prevailing rate of wage

279C.830 Provisions concerning prevailing rate of wage in specifications, contracts and subcontracts; appheability of prevailing wage, bond
279C.835 Nonfying commissioner of public works contract subject to prevailing wage, payment of fec

279C 836 Public works bond, rules

279C 838 Applicability of state and federal rates of wage, determination of site of project. determination of applicability of wage to transportation workers, waiver
279C 840 Payment of prevailing rate of wage, posting of rates and fringe benefit plan provisions

279C 845 Ceruified statements regarding payment of prevailing rates of wage, retainage

279C.850 Inspection to determine whether prevailing rate of wage being pard, civil action for failure to pay prevailing rate of wage or overtime
279C 855 Liability for violations

379C 860 Inchigibility For public works contracts for failure to pay or post notice of prevailing rates of wage; certified payroll reports (o commissioner
279C.865 Civil penalties

279C 870 Cuwil action to enforce payment of prevailing rates of wage

Lb
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GENERAL PROVISIONS
279C.005 Definitions. ORS 279A 01011} contains general definitions applicable throughout this chapter. [2003 ¢ 794 §88]

279C.010 Applicability. Except as provided in ORS 279C.320, public contracting under this chapier 1 subject to ORS chapter 279A, but not ORS chapter 2798 [2003
©.794 §88a; 2005 c.103 §9]

ARCHITECTURAL, ENGINEERING, PHOTOGRAMMETRIC MAPPING, TRANSPORTATION FLANNING, LAND SURVEYING AND RELATED SERVICES

279C.100 Definitions for ORS 279C.100 (o 279C.125. As used in ORS 279C 100 10 279C. 125

(1) “Architect™ has the meaning given that term in ORS 671.010.

(2) "Architectural, engincering, photogrammerric mapping, transportation planning or land surveying services” means professional services that are required to be
performed by an architect, engineer, photogrammetrist, transportation planner or land sunveyor

(3) “Engincer” means a person who s regisiered and holds a valid certificate in the practice of engineering in the State of Oregon, as provided under ORS 672 002 to
672325, and includes all terms listed in ORS 672002 (2).

(4) “Land surveyor” means a person who 15 registered and holds a valid certificate in the practice of land surveying in the State of Qregon, as provided under ORS
672.002 10 672 325, and includes all terms listed in ORS 672.002 (5).

{3) "Personal services™ means the services of a person or persons that are designated by a state contracting agency with procurement authority under ORS 279A.050 or
4 local comracting agency as personal services. “Personal services” includes architectural, engineening, photogrammelnc mapping, transportation planning or land
surveying services procured under ORS 279C, 105 or 279C. 1 10 and related services procured under ORS 275C.120

(6) “Photogrammetric mapping™ has the meaning given that term in ORS 672,002,

(7) “Photogrammetrist” has the meantng given that term in ORS 672.002

(8) “Related services” means personal services, other than architectural, engineering, photogrammetric mappimg, transportation planning or land surveying services, that
are related to planning, designing, engineering or overseeing public improvement projects or compenents of public improvement prajects, including but not imited 10
landscape architectural services, facilities planning services, energy planning services, space planting services, hazardous substances or hazardous wasle of toxic
substances testing services, cast estumating services, appraising services, material testing services, mechanical system balancing services, commissioning services, project
management services, construciion management services and owner’s representation services of land-use planning services

(9) “Transportation planning services” means transportation planning services for projects that require compliance with the National Environmental Policy Act, 42
U S.C 4321 etseq. (2003 c.794 §89, 2005 . 103 §10; 2005 c.445 §12; 2011 c.458 §1; 2013 c.196 §20]

279C.105 Contracts for architectural, engincering, photogrammetric mapping, transportation planning or land surveying ond related services; procedures,
(1) Except s provided in ORS 279A 140, a contracting agency may enter into a contract for architectural, engineering, phologrammetric mapping. transportation planning
or land surveying services and related services. The Oregon Department of Administrative Services shall enter into a contract for architectural, engineering,
photogrammetric mapping, transportation planning or land surveying services and related services en behalf of a stale contracting agency that is subject to ORS 2794 140
The pravisions of this section do not relieve the contracting agency of the duty to comply with ORS 279A 140, other law applicable to the state contracting agency or
applicable city or county charter provisions. A contracting agency that is authorized 1o enter into a contract for architectural, engineening, photogrammetric mapping,
transpontation planning or land surveying services and refated services shall adopt procedures to screen and select persons to perform architectural, engincering,
photogrammetric mapping, transportation planning or land surveying services and related services under QRS 279C 110 or 279C 120

(2} A state conlracting agency with procurement authority under ORS 279A.050 or a local contract review board by ordinance, resolution, administrative rule or other
regulation may, consi with the provisions of ORS 279C. 100 10 279C. 125, designate certain personal services contracts or classes of personal service contracts as
contracts for architectural, engineening, photogrammeiric mapping, transportation planning or land surveying services or related services, [2003 ¢ 794 §90; 2005 ¢ 103 §11,
2011 ¢ 458 §2]

279C.107 Public disclosure of contents of propoesals for architectural, engineering, photogram metric mapping, transporiation planning or land surveying
scrvices; treatment of trade secrets and confidential information. (1) Notwithstanding the public records law, ORS 192,410 to 192 505, if o contracting agency solicits o
contract for architectural, engineering, photogrammetric mapping, transporiation planning or land surveying services or related services by a competitive proposal

() The contracting agency may apen proposals se as 1o avord disclosing contents to competing proposers during, when applicable, the process of negotiation

(b) The contracting agency need not open proposals for public inspection until after the contracling agency executes a contract.

(2) Notwithstanding any requirement to open proposals to public inspection afier the contracting agency executes a contract, a contracting agency shall withhold from
disclosure to the public trade secrets, as defined in ORS 192 501, and information subrmitted 1o a public body in confidence, as described in ORS 192 502, that are
coniained in a proposat Opening a proposal ata public meeting, as defined in ORS 192 610, does not make the contents of the proposal subject to disclosure, regardless of
whether the public body that opens the proposal fails to give notice of or provide Jor an execulive session for the purpose of opening proposals If a request for proposals is
canceled after proposals are received, the contracting agency shall, subject 1o ORS 192.501 and 192 502, return a proposal and all copics of the proposal to the proposer that
made the proposal. The contracting agency shall keep a Jist of retuned proposals in the filz for the solicitation. (2007 c.764 §41, 2011 c.458 §3]

279C.110 Sclection procedure for consultants to provide services; compensation; applicability. (1) A contracung agency shall select consultants to pravide
architectural, engineering, photogrammeinc mapping, transportation planning or land surveying services on the basis of the consultant’s qualifications for the 1ype of
professional service required. A contracting agency may solicit or use pricing policics and proposals or other pricing information, including the number of hours proposed
for the service required, expenses, hourly rates and overhead, to determine consultant compensation only afer the contracting agency has selected a candidate pursuant to
subsection (2) of this section.

{2) Subject to the requirements of subsection (1) of this section, the procedures that a contracting agency creates to screen and select consultants and 1o select o
candidate under this section are at the contracting agency's sole discretion. The contracting agency may adjust the procedures to accommodate the contracting agency's
scope, schedule or objectives for o particular project if the estimated cost of the architectural, engineering, phatogrammetric mapping, transporiation planning or land
surveying services for the project does not exceed $250,000

{3} A contracting agency's screening and selection procedures under this section, regardless of the estimated cost of the architectural, engineering, photogrammetric
mapping, transportation planning or land surveying services for a project, may include considenng each candidate’s

(a) Specialized experience, capabilities and technical competence, which the candidate may demonstrate with the candidate’s proposed opproach and methodology to
meet the project requirements,

(b) Resources commitied 10 perform the work and the proportion of the 1ime that the candidate’s staff would spend on the project, including time for specialized
services, within the applicable time limits,

(¢} Record of past performance, including but not limited to price and cost data from previous projects, quality of work, ability to meet schedules, cost control and
contract administration,

(d) Ownership status and employmeni practices regarding disadvantaged business enterprises, minority-owned businesses, woman-owned businesses, businesses that
service-disabled veterans own, emerging small businesses or historically underutilized businesses;

{e) Availability to the project locale;

{f) Familiarily with the project locale, and

() Proposed project management techniques.

(4) If the screening and selection procedures o contracling agency creales under subsection (2} of this section result in the contracting agency's determination that two or
maore candidates are equally qualified, the contracting agency may select a candidate through any process the contracting agency adopts that is not based on the candidate's
pricing policies, proposals or other pricing information

(5) The contracting agency and the selected candidate shall mutually discuss and refine the scope of services for the project and shall negotinte conditions, including but
not limited to compensation level and performance schedule, bascd on the scope of services. The compensation level paid must be reasonable and fair to the contracting

(1
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agency as determined solely by the contracting agency. Authority to ncgotinte a contract under this scetion does ot supersede any provision of ORS 2794 140 or
279C 520.

(6) If the contracting agency and the selected candidate are unable for any reason to negotiate # contract ot a compensation level that is reasonable and fair to the
contracting agency, the contracting ogency shall, either orally or in writing, formally terminate negotiations with the selected candidate The contracung agency may then
negotiate with the next most qualified candidate. The negotiation process may continue in this manner through successive candidates until an agreement is reached or the
contracting agency terminates the consultant contracting process.

(7) It is the goal of this stute to promote a sustainable cconomy in the rural areas of the state In order 1o monitor progress toward this goal, a state contracting agency
shall keep a record of the locations in which architectural, engineering, photogrammetric mapping, transportation planning or land surveying services contracts and related
services contracts are performed throughout the state, the locations of the selected consultants and the disect expenses on each contract. This record must include the total
number of contracts awarded to each consultant firm over a 10-year period. The record of direct expenses must include all personnel travel expenses as a separate and
identiftable expense on the contract. Upon request, the state contracting agency shall make these records avalable to the public

{8) Notwithstanding the provisions of subsection (1) of this section, a contracting agency may directly appoint a consuliant if the estimated cost of the architectural,
engineering, photogrammetric mapping, transportation planning or land surveying services for the project does not exceed $100,000

(9) Notwithstanding the provisions of subsections (1) and {8) of this section, 2 cantracting agency may directly appoint & consultant for architectural, engineering,
photogrammetric mapping, transportation planning or land surveying services in an emergency [2003 ¢.794 §91, 2003 ©. 794 §92, 2005 ¢ 509 §§1.3, 2011 c 458 §4. 2015
€565 §15)

279C.115 Direcl contracts fer services of consulluats, (1) As used in this section, “consultant” means an architect, engineer, photogrammetnst, transpartalion planner
or land surveyor

(2) A contracting agency may enter into a contract for architectural, engitiecring, phologrammetric mapping, transportation planning or land surveying services or
related services directly with a consultant 1f the project described in the contract consists of work that has been substantially described, planned or otherwise previously
studied or rendered in an earlier contract with the consultant that was awarded under rules adopted under ORS 279A 065 and the new contract is a continuation of the
project.

(3) A contracting agency may adopt criteria for determining when this section applies to a contract for architectural, engineering, phologrammetnic mapping.
transportation planning or land surveying services or related services. [2003 ¢, 794 §94, 2011 ¢ 458 §5]

279C.120 Selection procedure for related services. {1) A contracting ngency may select consultants 1o perform related services

(a) In accordance with screening and selection procedures adopted under ORS 279C 105,

{b) On the basis of the quahfications of the consultants for the types of related services required, under the requirements of ORS 279C 110, or

{c) On the basis of price competition, price and pesformance evalualions, an evaluation of the capabilities of bidders to perform the needed related services or an
cvaluation of the capabilities of the bidders to perform the needed related services followed by negotiations between the parties on the price for those related services

{2) Subject to the requirements of subsection { §) of this section, the procedures that a contracting agency adopts for the screening and sclection of consultants and the
selection of a candidate under this section is within the sole discretion of the contracting agency and may be adjusted to accommodate the contracting agency's scope,
schedule and budget objectives for a particular project. Adjustments 1o occommedale 2 contracting agency's objectives may include provision for the direct appointment of
a consultant if the value ol the project does not exceed a threshold amount as determined by the comracting agency. [2003 794 §95]

279C.125 Archilectural, engineering, photogrammetric mapping, transportation planning and land surveying services selection process for local public
improvements procured through state agency; rules. (1) The Department of Transportation, the Oregon Department of Administrative Services or any other state
coniracting agency shall adopt rules establishing a two-tiered selection process for contracts with architects, engineers, photogrammetrists, transportation planners and land
surveyors to perform personal services contracts. The sclection process shall apply only if

(@} A public improvement is owned and maintained by a local government; and

(b) The Department of Transportation, the Oregon Department of’ Administrative Services or another state contracting agency will servz as the lead state contracting
agency and will exccute personal services contracts with architects, engineers, phologrammetrists, transportation planners and land surveyors for work on the public
improvement project.

(2) The selection process required by subsection (1) of this section must require the lead state contracting agency 1o select no fewer than the three most qualified
consultants when feasible in accordance with ORS 279C.110.

(3) The local government is responsible for the final selection of the consultant from the fist of qualified consultants selected by the lead state contracting agency or
through on alternative process adopled by the local government.

(4) Nothing in this section applies to the selection process used by o local contracting agency when the contracting agency executes a comract directly with architects,
engineers, phatogrammetrists, transportation planners or land surveyors. [2003 ¢ 794 §96, 2011 ¢ 458 &6

PROCUREMENT OF CONSTRUCTION SERVICES
{General Policies)

279C.300 Policy on competition. [t 15 the policy of the State of Oregon that public improvement contracts awarded under this chapter must be based on compelitive
bidding, except as otherwise specifically provided in ORS 279C.335 for exceptions and formal exemptions from competitive bidding requirements [2003 ¢ 7949 §97)

279C.305 Least-cost policy for public improvements; costs cstimatces in budget process; use of ngency forces; record of costs, (1) Iis the policy of the State of
Oregon that contracting agencies shall make every effort to construct public improvements at the least cost 1o the contracting agency

(2) Not less than 30 days prior to adoption of the contracting agency s budpet for the subsequent budget period, each cantracting agency shall prepare and file with the
Cammissioner of the Bureau of Labor and Industries a list of every public improvement known 1o the contracting agency that the contracting ngency plans to fund in the
budget period, identifying cach improvement by name and estimating the total on-site construction costs. The list shall also contain a stalement as 1o whether the
contraciing agency inends to perform the construction through a private contraztor. I the contracting agency intends to perform construction work using the conttacting
agency’s own equipment and personnel on 2 project estimated to cost more than $125,000, the contracting agency shall also show that the contracting agency's decision
conforms to the policy stated in subsection (1) of this section. The list is a publiz record and may be revised periodically by the agency

(3) Before a contrmcting agency construets a public improvement with 1ts own equipment or personnel

(a) IF the estimated cost exceeds $125,000, the contracting agency shall prepare adequate plans and specifications and the estimated unit cost of each classification of
work. The estimated cost of the work must include a reasonable allowance for the cost, including investment cost_ of any equipment used As used in this paragraph,
“adequate™ means sufficient to control the performance of the work and ta ensure satisfactory quality of construction by the conleacting agency personnel

(b} The contracting agency shall cause to be kept and preserved a full, true and accurate account of the costs of performing the work, including all engineering and
adminsstrative expenses and the cost, including investment costs, of any equipment used. The final account of the costs is a public record

{4) Subsections (2) and (3) of this section do not apply 1o a contracting agency when the public improvement is to be used for the distribution or transmission of electric
power

(5) For purposes of this section, resurfacing of highways, roads or streets at a depth of two or more inches and al an estimated cost that exceeds $125,000 is a public
improvement. [2003 ¢ 794 §98]

279C.307 Limitations in procurement of personal services; exeeption. (1) Except as provided in subsection (2) of this section, a contracting agency that procures
personal services for the purpose of administering, managing, menitoring, inspecting, evaluating compliance with or otherwise overseeing a public contract that is subject
to this chapter may not

{a) Procure the personal services from a contractor or an affitiate of a contractor who ts a party to the public contract that 1s subject to administration, management,
monitoring. inspection, evaluation or oversight by means of the personal services, or

L3
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(b} Procure the personal services through the public contract that is subject 10 administration, management, momitoring, inspection. evaluation or oversight by means of
the personal services.

(2) Subsection (1) of this section does not apply 10 a procurcment for construction manager/general contractor services or to a design-build procurzment, as defined in
rules the Attomey General or a contracting agency adopis under ORS 279A 065, (2009 ¢ 880 §11, 2013 ¢ 522 §6]

Note: 279C.307 was added to and made a part of ORS chapler 279C by legislative action bul was not added to any smaller series therein. See Preface to Oregon
Revised Siautes for further explanation.

279C. 310 Limitation on contracting agency constructing public improvement, If a contracting ngency fails to adopt and apply a cost accounting system that
substantially complies with the model cost accounting guidelines developed by the Oregon Department of Admintstrative Services pursuant 1o section 3, chapter 869,
Oregon Laws 1979, as determined by an accountant qualified to perform audits required by ORS 297 210 and 297 405 10 297 555 (Municipal Audit Law), the contracting
agency may not construct a public improvement with the contracting agency’s own equipment or personnel I the cost exceeds $5,000 [2003 ¢ 794 §99]

279C.315 Waiver of dumages for unreasonable delny by contracting agency against public palicy. (1) Any clause i a public improvement contract that purports 1o
waive, release or extinguish the rights of a contractor to damages or an equitable adjustment arising out of unreasonable delay in performing the contract, if the delay is
caused by acts or omissions of the contraciing agency or persons acling therefor, i1s against public policy and 15 void and unenforceable

{2} Subsection (1} of this section is not intended to render void any contract provision that:

(a) Requires notice of any delay,

(b) Provides for arbitration or other procedures for settlement of contract disputes, or

(¢} Provides for reasonable liguidated damages. [2003 ¢.754 §100]

279C.320 Contracts for construction other than public improvements, (1) Contracting agencies shall enter into contracts fer emergency work, minor alteration,
ordinary repair or mainienance of public improvements, as well as any other construction contract that is not defined as a public improvement under ORS 279A 010, in
accordance with the provisions of ORS chapter 2798 Contracts for emergency work are regulated under ORS 2798 080

{2} Nothing in this section relicves contracting agencies or contractors of any other relevant requirements under this chapter, including payment of prevailing wage rates
when applicable.

{3) When construction services are not considered to be a public improvement under this chapler because no funds of a public agency ore directly or indirectly used,
except for participation that is incidental or related primarily to project design or inspection, the benefitng public body may nonctheless condition acceptance of the
services on receipt of such protections as the public body considers 1o be in the public interest, including o performance bond, a payment bond and oppropriate insurance.
[2003 ¢. 794 §101, 2007 c.764 §13]

279C.325 Limitation on contracting agency awarding contract to nonresident education service district. A contracting agency may not award a public
improvement contract, a contract for a public works, as defined in ORS 279C 800, or a contract for personal services, as defined tn ORS 279C 100, to a nonresident bidder,
as defined in ORS 279A.120, that is an education service district. [2005 ¢.413 §2]

(Competitive Bidding; Contract Specifications, Exceptions, Exemptions)

279C.330 “Findings™ defined. (1) As used in ORS 279C 345 and 279C 350, “findings” means the justification for a contracting agency conclusion that includes, but is
not limited to, information regarding

(a) Operational, budget and financial data,

(b) Public benelits,

(c) Value chgineering,

{d) Speciahzed experntise required,

{e) Public safety,

() Martket conditions;

(g) Technical complexity; and

(h) Funding sources

(2) As used in ORS 279C.335, “findings™ means the justification for a conclusion that a contracting agency or state agency, in seeking an exemption from the
competitive bidding requirement of ORS 279C.335 (1), reaches based on the considerations set forth sn ORS 279C.335 (2). [2003 c.794 §102, 2013 ¢ 522 §7)

279C.332 Definitions for ORS 279A.065, 279C.307, 279C.235, 279C.337 und 279C.380. As used in this section and ORS 279A 065, 279C 307, 279 335, 279C 337
and 279C 380

(1) “Affiliate” means a persan that, directly or indirectly through one or more intermediaties, controls, is controlled by or is under common cantrol with another person

(2) "Construction manager/general contractor” means a person that provides construction manager/general contractor services 10 4 contraching agency under a public
improvement conlract.

(3)a) "Construciion manager/general contractor services™ means construcion-related services that o comracting agency procures by means of an alternative contracting
method under ORS 279C 335 and that

(A) Include a construction manager/general contractor's:

(1) Functioning as a member of a project team that includes the contracting agency, the architeet or engineer that designs the public improvement under a separate
contract with the contracting agency and other contractors and consultants; and

(1) Reviewsng and analyzing a design for a public improvement in order to

(1) Suggest changes in the design that minimize potential errors, delays, unexpected costs and other problems during construction,

{11) Recommend means by which the contracting agency may achieve the functions of the public impravement or a component of the public impravement safely.
reliably, efficiently and at the lowest overall cost;

(111} Improve the value and quality of the public improvement; and

(IV) Reduce the time pecessary to complete the public improvement, and

(B) May include, depending on the specific terms of the public improvement coniract and on whether the contmcling agency decides to proceed with construction, a
construction manager general comractor's:

(1) Devasing a schedule for constructing the public improvement;

{1i) Estimating construction, matetials, labor and other costs for the public improvement,

{1} Establishing a fixed price, a guaranteed maximum price or other maximum price,

{1v) Constructing portions of the public improvement and subcontracting portions to other contractors,

(v) Coordinating and oversecing the construction process; or

(vi) Performing other services related to constructing a public improvement in accordance with the terms of the public improvement contract,

(b) “Construction manager/general contractor services” does not include services related to constructing a public improvement under the terms of:

(A) A public improvement contract that a contracting agency awards on the basis of a competitive bidding process that docs not require an exemption under ORS
279C 335,

(B) A public improvement contract that resulis from a design-build procurement, as defined i rules the Atlomey General or a contracting agency adopts under ORS
279A 065, and that is exempt from the competitive bidding requirement under ORS 279C 335,

{C) An encrgy savings performance contract,

(D} A public improvement contract for a transportation project that:

(1) [s exempt from the competitive bidding requirement under ORS 279C 335,
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{ii) Requires the contractor to construct the project according to plans and specifications that a design professional provides under a separate contract with the
conlracting agency and without significant participation from the contractor, and

(iii} The contracting agency awards on the basis ol the contracting agency’'s evaluation oft

(I) The contractor’s qualifications, the price to perform the work on the project and the amount of time the contractor will 1ake to perform the work, or

(I1) The contractor's quahfications, past experience with similar projects, the price to perform the work on the praject and the contractor’s planned approach to the
project; or

(E) A public improvement contract that is otherwise exempl or excepled from the competitive bidding requirement under ORS 279C 335

(4) “Guaranteed maximum price” means the total price at which a construction manager/general contractor agrees to provide censtruction manager general contractor
services 1o a contracting agency n accordance with the terms and conditions and scope of work for a specific public improvement contract and within which are

(a) All costs the contmcting ngercy agrees to reimburse and all fees the contracting agency agrees to pay for completing the public improvement, and

(b) Any contingent cosls, fees or other charges specifically identified in the public improvement contract. [2013 ¢ 522 §2]

Note: 279C.332 was added to and made a pant of CRS chapter 279C by legislauive action but was not added to any smaller series therein. See Preface 1o Oregon
Revised Statutes for funther explanation.

279C.335 Competitive bidding; exceptions; exemptions. (1) All public improvement contracts shall be based upon competitive bids except

(a) A public improvemem contract with a qualified nonprofit agency that provides employment opportunities for individuals with disabilities under ORS 279 835 10
279 855.

(b) A public improvement contract that is exempt under subsection (2) of this section.

(c) A public improvement contract with a value of less than 55,000

(d) A public improvement contract with a contract price that does not exceed $100.000 made under precedures for competitive quotes in ORS 279C 412 and 279C 414

(e} A conlract to repair, maintain, improve or protect property the Departmemt of Veterans® Affairs oblains under ORS 407 135 and 407 145 (1)

(N An energy savings performance contract that a conlracting agency cnters mto in accordance with rules of procedure adopted under ORS 279A 0465

(2) Subject to subsection (4)}{b) and (c} of this section, the Director of the Oregon Department of Administrative Services, a local condract review board or, for comracts
described in ORS 279A 050 (3Xb), the Darector of Transportation may exempt a public improvement contract ar a class of public improvement contracts from the
competitive bidding requirement of subsection (1) of this section after the Director of the Oregon Department of Administrative Services, the Director of Transportation or
the local contract review board approves the following findings that the contracting agency submuts or, 1l'a state agency is not the conlracting agency, that the stale agency
that is secking the exemption submits:

{a) The exemption is unhikely to encourage favoritism in awarding public improvement contracis or substantially diminish competition for public improvement
contracts.

{b) Awarding a public improvement contract under the exemption will Likely result in substantial cost savings and other substantial benefits to the contracling agency or
the state agency that seeks the exemption or, if the contract is for a public improvement described in ORS 279A 050 (3Xb), 1o the contracting agency or the pubhe In
approving a finding under this paragraph, the Director of the Oregon Depaniment of Administrative Services, the Director of Transportation or the local contract review
board shall consider the type, cost and amount of the contract and, to the extent applicable to the panticular public improvement contract or class of public improvement
contracts, the following

(A) How many persons are available to bid;

(B) The construction budget and the projected operating costs for the completed public improvement,

(C) Public benefits that may result from granting the exemplion,

(D) Whether value engineering techniques may decrease the cost of the public improvement,

(E) The cost and availability of specialized expertise that 1s necessary for the public improvement;

(F) Any likely increases in public safety;

(G) Whether granting the exemption may reduce risks to the contracting agency, the state agency or the public that are related to the public improvement;

(H) Whether granting the exemption will afTect the sources of funding for the public improvement,

(1) Whether granting the exemption will better ¢nable the contracting agency to control the impact that market conditions may have on the cost of and time necessary to
complete the public improvement,

(J) Whether granting the exempiion will better enable the contmcting agency 1o address the size and technical complexity of the public improvement,

{K) Whether the public improvement involves new construction or renovates of remodels an existing siructure,

{L} Whether the public improvement will be occupied or unoccupied during construction,

(M) Whether the public improvement will require a single phase of construction work or multiple phases of construction work to address specific project conditions,
and

(N} Whether the contracting agency or state agency has, or has retained under contract, and will use contracting agency or stale agency personnel, consultants and legal
counsel that have necessary expertise and substantial experience in alternative contracting methods to assist in developing the alternative contracting method that the
contracting agency or state agency will use to award the public improvement contract and 10 help negoliate, admimsier and enforce the terms of the public improvement
contracl

(c) As an alternative to the finding described in paragraph (b} of this subsection, if a contracting agency or state agency seeks an exemption that would allow the
coRtracting agency or state agency 1o use an altenative contracing methoed that the contracting agency or state agency has not previously used, the contracting agency or
state agency may make a finding that identifies the project as a ptlot project for which the contracting agency or state agency intends 1o determine whether using the
alternative contracting method actually results in substantial cost savings to the contracling agency, to the state agency or, if the contract is for a public improvement
described in ORS 279A 050 (3)(b), 1o the contracting agency or the public. The contracting agency or state agency shall include an analysis and conclusion regarding actual
cost savings, il any, in the evaluation required under ORS 279C 355,

(3) In making findings to support an exemption for a class of public improvement contracis, the contracting agency or state agency shall clearly identify the class ustng
the class's defining characieristics. The characteristics must include a combination of project descriptions or locations, time periods, contract values, methods of
procurement or other factors that distinguish the limited and related class of public improvement contracts from the agency's overall construction program. ‘The agency may
not identify a class solely by funding source, such as a particular bond fund, or by the method of procurement, but shall identify the class using characteristics that
reasonably relate to the exemption critena set forth in subsection (2} of this section.

(1) [n granting exemptions under subsection (2) of this section, the Director of the Oregon Department of Administrative Services, the Dircctor of Transportation or the
local contract review board shall;

(a) If appropriate, direct the use of aliernative contracting methods that take account of market realities and modem practices and are consistent with the public policy of
encauraging competition

(b) Require and approve or disapprove written findings by the contracting agency or statc agency that support awarding a particular public impravement coniract or a
class of public improvement contracts, without the competitive bidding requirement of subsection (1) of this section. The findings must show that the exemption of a
contract or class of contracts complies with the requirements of subsection (2) of this section.

(c) Require a contracting agency or state agency that procures construction manager/general contractor services to conduct the procurement in accordance with model
rules the Attorney Genera! adopts under ORS 279A 065 (3).

(5)n) A contracting agency or state agency shall hold a public hearing before approving the findings required by subsection (2) of this section and before the Director of
the Oregon Department of Administrative Services, the Director of Transportation or the local contract review board grants an exemption from the competitive bidding
requirement for a public improvement contract or a class of public improvement contracts,

(b) Notification of the public hearing must be published in at least one trade newspaper of generat statewide circulation a minimum of 14 days before the hearing

(¢) The notice must state that the public hearing is for the purpose of taking comments on the draft findings for an exemption from the competitive bidding requirement
At the ime of the notice, copies of the drafl findings must be made avaitable 1o the public. At the option of the contracting agency or state agency, the nolice may descnbe
the process by which the findings are finally adopted und may indicate the opportunity for further public comment

{d} At the public hearing, the contracting agency or state agency shall offer an opportunity for any interested party to appear and comment,
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(e) [T'a contracting agency or state agency must act promptly because ol circumstances beyond the agency's control that do not constitute an emergency. notlication ol
the public hearing may be published simultaneously with the agency’s solicitation of contractors for the altemative public contracting method, as long as responses to the
solicitation are due at least five days afier the hearing and approval of the findings

(6) The purpose of an exemplion is o exempt one or more public iImprovement contracts from compelitive bidding requirements. The representations in and the
accuracy of the findings, including any general description of the resulting public improvement contract, are the bases for approving the findings and granting the
exemption The findings may describe anticipated features of the resulting public improvement contract, but the final parameters of the contract are those characteristics or
specifics announced in the solicitation document.

{7) A public improvement contract awarded under the competitive bidding requirement of subsection () of this section may be amended only in accordance with rules
adopied under ORS 279A 065

{8) A public improvement contract that is excepled from the competitive bidding requirement under subsection (1)Xa), (c), (d). (¢} or () of this section is not subject to
the exemption requitements of subsection (2) of this section. [2003 ¢ 794 §103; 2003 ¢, 794 §§104,105a, 2005 ¢ 103 §§12,13,14, 2005 ¢ 625 §§58.59,60, 2007 ¢ 70
§§69,70,71, 2007 c. 764 §§14,15,17, 2013 ¢.522 §8]

279C.337 Procurement of constructions manager/general contractor services. (1) A contracting agency that intends to procure construction manager general
contractor services shall procure the construction manager/general contractor services in accordance with model rules the Anoraey General adopts under ORS 279A 065
(3

(2} A contracting agency shall, in documents the contracting agency uses to procure construction manager general contractor services

(a) Desenbe the criteria the contracuing agency will use te evaluate proposals for the construction manager general contractor services the contracting agency secks and
what weight the contracting agency will give each criterion in the evaluation;

(b) Describe how the contracting agency will use interviews in the contracting agency's procurement and how the centracting agency will evaluate information the
contracting agency obtains from interviews, if the contracting agency uses interviews in the procurement,

{c) Describe any other criteria the contracting agency may consider in selecting a construction manager/general coniracior,

{d) Describe how the contracting agency will combine scoring from the interviews, from evatuating the proposals and from other criteria specified ih accordance with
paragraph {c) of this subsection to amive al a proposer’s final score and ranking;

{c) State that any savings the construction manager/general contractor realizes in performing the public improvement contract wall accrue to the contracting agency,
unless the public improvement cantract provides otherwise;

{[) Specify terms and conditions that govern how the fixed price, guaranteed maximum price or other maximum price set forth in the public improvement comact will
be deterrmined and whether the price includes or is based on unit pricing or allows for work that is constructed in phases,

(£2) State that the contracting agency will not pay any amount that exceeds o fixed price, guaranteed maximum price or other maximum price specified in the public
improvement contract unless the amount results from material changes to the scope of work set forth in the public improvement contract and the parties to the public
improvement contract agree in writing to the material changes,

(h) Stale that the contracting agency will conduct the procurement in accordance with model rules the Attorney General adopts under ORS 279A 065 (3), and

(i) Specify deadlines and time periods for the procurement that allow prospective contraciors a reasonable opportunity to submit proposals, including but not limited 10

(A) The date and time by which the contracting agency must receive proposals,

(B) The dates on which or the ime penods during which the contracting agency will conduct interviews, if the contmeting agency will conduct nterviews for the
procurement,

(C) The date by which the conteacting agency plans 1o indicate an intent to award the public improvement contract, and

(D) The time period during which the contracting agency will meet with proposers that the contracting agency did not select for the public improvement contract, if 2
proposer requests a meeting to discuss the procurement,

(3) By the earlier of the date on which a contracting agency and a construction manager/general contracior agree on a fixed price, guaranteed maximum price or other
maximum price or the date on which the construction manager/genera! contractor begins to solicit offers for construction services from subcontractors, the public
improvement contract that the contracting agency negotiales with the construction manager/genera] contractor must

{a) Describe the methods the construction manager/general contractor will use to qualify and select subconiractors. The methods must be competitive and should
provide prospective subcontractors with a reasonable opportunity (o participate in the construction manager‘generat contractor’s quahification and selection process

{b) Identify the portions of the construction work under the public improvement contract for which the construction manager/general contractor may waive the
quahification and selection process described in paragraph (a) of this subsection and describe:

(A) How the construction manager/gencral contractor may determine the portions of the construction work that will not be subject to the qualification and selection
process described in paragraph (a) of this subsection; and

(B) The process the construction manager/general contractor will use to quahfy and select prospective subconiractors for the portions of the construction work that are
not subject to the qualification and selection process described in paragraph (a) of this subsection.

(c) Iderufy the conditions under which the construction manager/gencral contractor or an affiliate or subsidiary of the construction manager/general contractor may
perform ar compete with other prospective subcantractors to perform construction work under the public improvement contract and desenibe the methods the construction
manager/general contractor will use to qualify and select an alfiliate or subsidiary to perform the construction wotk

(d} Describe how the construction manager/general contractor will announce which prospective subcontractors the construciton managet/general contracter has selected
to perform construction services in connection with the public improvement contract.

() Describe the conditions under which the construction manager/general contractor will discuss the qualification and selection process described in this subsection
with a prospective subcontractor that the construction manager/genera! contractor did not select for a subcontract if the construction manager general contractor receives a
request from the prospective subcontractor to discuss the process.

(4) As used in this section, “savings” means a positive difference between a fixed price, a gearanteed maximum price or other maximum price set forth in a public
impravement contract and the actual cost of the work, including costs for which a contracting agency reimburses a construction manager/general contractor and fees or
profits the construction manager general contractor earns. [2013 ¢.522 §3]

Note: 279C 337 was added 1o and made o part of ORS chapler 279C by legislative action bul was not added to any smaller series therein, See Preface 1o Oregon
Revised Statutes for further explanation

279C.340 Contract negotiations, I{ a public improvement contract is competitively bid and all responsive bids from responsible bidders exceed the contracting
agency’s cost estimale, the contracting agency, in accordance with rules adopted by the contracting agency, may negolate with the lowest responsive, responstble bidder,
prior to awarding the contract, i order 1o solicit value engineering and other options to attempt to bring the contract within the contracting agency's cost estimate. A
negotiation with the lowesl responsive, responsible bidder under this section may not result in the award of the contract to that bidder if the scope of the praject 15
significantly changed from the original bid proposal. Notwithstanding any other provision of law, the records of a bidder used in contract negotiation under this section are
not subject to public inspection until after the negotiated contract has been awarded or the negotiation process has been terminated. [2003 ¢ 794 §106]

279C.345 Specifications for contracts; exemptions. (1) Specifications for public improvement contracts may not expressly or implicitly require any product by any
brand name or matk, nor the product of any particular manufacturer or seller unless the product 1s exempt under subsection (2) of this section

{2) The Director of the Oregon Depariment of Administrative Services, a local contract review board or, for contracts described in QRS 279A.050 (3)(b), the Director of
Transportation may exempt certain products or classes of products from subsection (1) of this section upon any of the following findings

{a) lis unlikely that the exemption will encourage favoritism in the awarding of public improvement contracis or substantially diminish competition for public
Improvement contracts,

(b) The specification of a product by brand name or mark, or the product of a particular manufaciurer ar seller, would resull in substantial cost savings to the centracting
agency,

(c) There is only one manufacturer or seller of the product of the quality required; or

(d) Efficient utihization of existing equipment or supplics requires the acquisition of compatible equipment or supplies. [2003 ¢.794 §107, 2007 ¢ 764 §19]
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279C.350 Exsemption procedure; appeal, (1} Exemptions granted by the Director of the Oregon Department of Adminisirative Services under ORS 279C.335 (D or
279C 345 (2) constitute rufemaking and not contested cases under ORS chapter 183, However, an exemption granted with regard 1o a specific public improvement contract
by the Director of the Oregon Depanment of Admimistrative Services, or an exemption granted by the Director of Transportation with regard to a specific public
improvement contract or class of public improvement contracts described in ORS 279A 050 {3)(b), shall be granted by order. The arder shall set forth findings supporting
the decision 1o grant or deny the request for the exemption. The order is reviewable under ORS 183 484 and does not constitute a contested case order Jurisdiction for
review of the order is with the Circuit Court of Marion County The court may award costs and attorney fees ta the prevailing party

{2) Any person excepl the contracling agency or anyene representing the contractuing sgency may bring a petition for a declaratory judgment to test the validity of any
rule adopted by the Direclor of the Oregon Departiment of Administrative Services under ORS 279C 335 or 279C 345 in the manner provided in ORS 183 400.

(3) Any person except the contracling agency or anyone representing the contracung agency may bring an action lor writ of review under ORS chapter 34 to test the
valwdity of an exemplion granted under ORS 279C 335 or 279C.345 by a local contract review board [2003 ¢ 794 §108, 2003 ¢ 794 §109. 2007 c. 764 §20)

279C.355 Evaluation of public improvement projects not contracted by competitive bidding. (1) Upon completion of and firal payment for any public
improvement comtract, or class of public improvement contracts, in excess of $100,000 for which the contracting agency did not use the competitive bidding process, the
contracting agency shall prepare and deliver to the Director of the Oregon Depariment of Administrative Services, the local contract review board or, for public
improvement contracts described in ORS 279A.050 (3)b), the Director of Transportation an evaluation of the public improvement contract or the class of public
improvement contracls

{2) The evaluation must include but is not imited to the following matters

(a) The aclual project cost as compared with original project eslimates;

(b) The amount of any guaranieed maximum price,

(c) The number of project change orders issued by the contracting agency,

(d) A narrative description of successes and failures during the design, engineering and construction of the project. and

(e} An objective assessment of the use of the alterative contracting process as compared to the findings requited by ORS 279C 335

(3) The evaluations required by this section.

(a) Must be made available for public inspection, and

(b) Must be completed within 30 days of the date the contracting agency accepls

(A) The public improvement project, or

(B) The last pubhic improvement project if the project falls within a class of public improvement contracts. {2003 ¢ 794 §111; 2003 ¢ 794 §112, 2007 ¢ 764 §§22,23]

(Solicitation, Contract Award, Rejection)

279C.360 Requircment for public improvement advertisements. (1) An advertisement for public improvement contracts must be published at least once in at least
one newspaper of general circulation in the area where the contract is (o be performed and in as many addinonal 1ssues and publications as the contracting agency may
determine. The Director of the Oregon Depariment of Administrative Services, a local contract review board or, for contracts described in ORS 279A 050 {3¥b), the
Director of Transportation, by rule or order, may authorize advertisements for public improvement contracts to be published electronically instead of in a newspaper of
genera! circulation if the director ar board determines that electronic advertisements are likely to be cost-effective [F the public improvement conteact has an estimated cost
in excess of $125,000, the advertisement must be published in ot least one trade newspaper of general statewide circulation. The Director of the Oregon Depantment of
Administrative Services, the Director of Transportation or the local contract review board may, by rule or order, requize an advertisement (o be published more than once or
in one or more additional publications.

(2) All advertisements for public improvement contracts must state”

() The pubtlic improvement project,

(b) The office where the specifications for the project may be reviewed,

(c) The date that prequalification applications must be filed under ORS 275C 430 and the class or classes of work for which bidders must be prequalified if
prequalification is a requirement,

{d} The date and time after which bids will not be recerved, which must be at least five days after the date of the last publication of the advertisement,

{e) The name and title of the person designated for receipt of bids,

(£} The date, time and place that the contracting agency will publicly open the bids, and

() 1f the contract is for a public works subject 10 ORS 279C 800 to 279C 870 or the Davis-Bacon Act (40 U.S C 3141 et seq.). [2003 ¢ 794 §114; 2005 ¢ 103 §1da,
2007 ¢.844 §1]

279C.365 Requivements for solicitation documents and bids and proposals. { 11 A contracting agency that prepares solicitation documents for a public improvement
contract shall, at a minimum, include in the solicitation documents:

(a} A designation for or descnption of the public improvement praject,

(b) The office where the specifications lor the project may be reviewed,

() The date that prequalification applications must be filed under ORS 279C 430 and the class or classes of work for which bidders must be prequalified if
prequalification is 2 requirement,

(d) The date and time afler which bids will not be received, which must be at least five days after the date of the last publication of the advertisement, and may, in the
sole discretion of the contracting agency, direct or permit bidders to submit and the contracting agency to receive bids by electronic means,

(e) The name and utle of the person designated to receive bids;

(f) The date on which and the time and place at which the contracting agency will publicly open the bids,

() A statement that_ if the contract is for o public works project subject to the state prevailing rates of wage under ORS 279C 800 to 279C.870, the federal prevaihing
rates of wage under the Davis-Bacon Act (40 U S C. 3141 et seq ) or both the state and federal prevailing rates of wage, the contracting agency will not receive or consider
n bid unless the bid contains a statement by the bidder that the bidder will comply with ORS 279C 838 0r 279C 8B40 0r 40 U S C 3141 et seq.,

(h) A statement that each bid must identify whether the bidder is 0 resident bidder, as defined in ORS 279A 120,

{1} A statement that the contracting agency may reject a bid that does not comply with prescnbed public contracting procedures and requirements, including the
requirement 1o demonstrate the bidder’s responsibility under ORS 279C.375 (3)b), and that the contracting agency may reject for good cause all bids afier finding that
doing so 1s 1n the public interest;

(1) Information addressing whether a contractor or subcontractor must be licensed under ORS 4684720, and

(k) A statement that the contracting agency may nol receive or consider a bid for a public improvement contract unless the bidder 1s hcensed by the Construction
Contractors Board or the State Landscape Contractors Board

(2) A contracting agency may pravide solicitation documents by electronic means.

(3} A bid made to the contracting agency under ORS 279C.335 or 279C.400 must be

(a) In wniting.

{b} Filed with the person the contracting agency designates to receive bids, and

{c) Opened publicly by the contracting agency immediately afier the deadline for submitting bids

{4) After the contracting agency opens the bids, the contracting agency shall make the bids available for public inspection.

(5) A bidder shall submit or post a surety bond, irrevocable letter of credit issued by an insured instifution as defined in ORS 706 008, cashier's check or certified check
far all bids as bid security untess the contracting agency has exempted the contract for which the bidder submits a bid from this requirement under ORS 279C 390 The
security may not exceed 10 percent of the amount bid for the contract

(6) Subsection (5) of this section applies only to public improvement contracts with a value, estimated by the contracting agency, of more than $100,000 or, in the case
of contracts lor highways, bridges and other transportation projects, more than $50,000 [2003 ¢ 794 §115, 2005 ¢ 103 §15; 2007 ¢.764 §25; 2007 c 844 §2; 2009 c.368 §1)
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279C.370 First-ticr subcontractor disclosure. (1)}n) Within two working hours afier the dale and ume of the deadiine when bids arc due (o a contracting agency fora
public improvement contract, a bidder shall submist to the contracting agency a disclosure of the first-tier subcontractors that

(A) Will be lurmishing labor or will be furmishing tabor and materials in connection with the public improvement contract; and

(B) Will have a contract value that 1s equal to or greater than five percent of the total project bnd or 515,020, whichever 1s greater, or §350.000 regardless of the
percentage of the total project bud.

(b) For each contract 10 which this subsection applies, the contracting agency shall designate a deadline for submussion of bids that has o date on a Tuesday, Wednesday
or Thursday ond a time between 2 p.m. and 5 p.m , except that this paragraph does not apply te public contracts for maintenance or construction of highways, bridges or
other transportation facilities.

(c) This subsection applies only to public improvement contracts with n value, estimated by the contracting agency. of more than $100,000

{d) This subsection does not apply to public improvement contracts that have been exempted from competitive bidding requirements under ORS 279C.335 (2).

{2} The disclosure of first-tier subcontractors under subsection (1) of this sectien must include the name of each subcontractor, the category of work that each
subcontractor will perform and the dollar value of each subcontract. The information shall be disclozed in subsiantially the following form

FIRST-TIER SUBCONTRACTOR
DISCLOSURE FORM

PROJECT NAME
BID#
BID CLOSING Date Time

This form must be submitted a1 the location specified in the Invitation to Bid on the advertised bid closing date and wathin two working hours after the advertised bid
closing time

List below the name of each subcontractor that will be furmishing labor or will be furnishing labor and matenals and that is required 1o be disclosed, the category of work

that the subcontractor will be performing and the dollar value of the subcontract. Enter "NONE" if there are no subcontractors that need to be disclosed. (ATTACH
ADDITIONAL SHEETS IF NEEDED )

DOLLAR  CATEGORY

NAME VALUE OF WORK
n $
2) S
3)azee—in H)
4) N

Flure to submit this form by the disclosure deadhine will result in a nonresponsive bid. A nonresponsive bid will not be considered for award

Form submitted by {bidder name)

Contact name
Phone no.

(3) A contracting agency shall accept the subcontractor disclosure. The contracting agency shall consider the bid of any contractor that does not submit a subcontractor
disclosure to the contracting agency to be a nonresponsive bid and may net award the contract 1o the contraclar. A contracling agency 1s not required to determine the
accuracy or the compleleness of the subcontractor disclosure.

(4) Afier the bids are opened, the subcontractor disclosures must be made available for public inspection

(5) A contractor may substitute a first-tier subcontractor under the provisions of ORS 279C 585

(6) A subcontractor may file a comptaint under ORS 279C.590 based on the disclosure requirements of subsection (1) of this section. 2003 ¢ 794 §116, 2005 ¢ 103

§l6]

279C.375 Award and exccution of contract; determination of responsibility of bidder; bonds; impermissible exclusions, (1) After a contracting agency has
opened bids and determined that the contracting agency will award a public improvement contract, the contracting agency shall award the contract 1o the lowest responsible
bidder

{2) At least seven days before awarding a public imprevement contract, unless the contracting agency determines that seven days is impractical under rules adopted
under ORS 279A 065, the contracting agency shall issue to each bidder or post, electronically or otherwise, a notice of the contracting agency's intent 1o award a contract.
Thts subsection does not apply 1o a contract to which compelitive bidding does not apply under ORS 279C.335 {1)c) or (d). The notice and the manner in which the notice
15 posted o issued must conform to nules adopted under ORS 279A 065,

(3) In determining the lowest responsible bidder, a contracting agency shall do all of the following

(a) Check the list created by the Construction Contractors Board under ORS 701.227 for bidders who are not qualified to hold a public improvement contract

(b) Determine whether the bidder is responsible. A responsible bidder must demonstrate to the contracting agency that the bidder

{A) Has available the appropriate financial, material, equipment, facility and persennet resources and expertise, or has the ability to obtain the resources and expertise,
necessary to meel all contractual responsibilities.

(B} Holds ctrrent licenses thal businesses or service prolessionals operating in this state must hold in order to undertake or perform the work specified in the contract

(C} Is covered by lability insurance and other insurance in amounls the contracting agency requires in the solicitation documents

(D) Qualsfics us a carnier-insured employer or a self-insured employer under ORS 656.407 or has clected coverage under ORS 656 128

(E) Has made the disclosure required under ORS 279C.370.

(F) Completed previous coniracts of a similar nature with a satisfactory record of performance. For purposes of this subparagraph. a satisfactory record of performance
means that to the extent that the costs associated with and time available ta perform a previous contract remained within the bidder's control, the bidder stayed within the
time and budget allotted for the procurement and otherwise performed the contract in a satisfactory manner ‘The contracting agency shall document the bidder’s record of
performance if the contracting agency finds under this subparagraph that the bidder is not responsible.

(G) Has o satisfactory record of integnity. The contracting agency in evaluating the bidder’s record of integrity may consider, among other things, whether the bidder
has previous criminal convictions for offenses related to obtaining or attempting to obtain a contract or subcontract o in connection with the bidder's performance of a
contract or subcontract. The contracting agency shall document the bidder’s record of integnty 1f the contracting agency finds under this subparagraph that the bidder 1s not
responsible

(H) Is legally qualified to contract with the contracting agency.
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{1) Possesses an unexpired certificate that the Oregon Department of Admimistrative Senvices issued under ORS 279A 167, 1f the bidder employs 50 or more (ull-time
workers and submitted a bid for a procurement with an esttmaled contract pnice that exceeds $500,000 in response to an advertisement or soltcitation {rom a state

contracling agency

(J) Supphied all necessary information in connection with the inquiry concerming responsibility | a bidder fals to promptly supply information concerning
responsibility that the contracting agency requests, the contracting agency shall determine the bidders responsibility based on available information, or may find that the

bidder is not responsible

(c) Dacument the coniracting ngency's compliance with the requirements of paragraphs (a) and (b) of this subsection in substanuatly the following form

RESPONSIBILITY DETERMINATION FORM

Project Name
Bid Number

Business Entity Name.
CCB License Number S g
Form Submitied By (Contracting Agency)

Form Submitted By (Contracting Agency Representative’s Name): _
Ttle
Date
(The contracting ogency must submit this form with attachments, if any, to the
Construction Conlractors Board within 30 days aller the date of contract award )
The contracting agency has (check all of the following)

[ ] Checked the list created by the
Construction Cantractors Board
under ORS 701.227 for bidders who
are nol qualified to hold o public
improvement contract
[ 1 Determuned whether the bidder has
met the standards of responsibility
In 50 dotng, the contracting agency
has found that the bidder
demonstrated that the bidder
[ ] Has available the appropriate
financial, matenal, equipment,
facility and personnel resources
and experuise, or the ability 1o
obtain the resources and
expertise, necessary ta meet
all contractua! responsibilities.
tHolds current licenses that
businesses or service professionals
operating in this state must hold
in order to undertake or perform
the wark specified in the contract
[s covered by hability insurance
and other insurance in amounts
required in the solicitation
documents
[ 1 Qualifies as a carrier-insured
employer or a self-insured
employer under ORS 656 407 or has
clected coverage under ORS 656 128
[ 1 Has disclosed the bidder's first-
tier subcontractors in accordance
with ORS 279C 370
[ ] Has a sausfaclory record of
performance
[ ] Has a satisfactory record of
integnty
[ 1 Is legally qualified to contract
with the contracting agency
[ ] Possesses a cenificate that
the Oregon Department ol
Administrative Services issued under
ORS 279A 167
[ 1 Has supplied all necessary
information in connection with
the inquiry concerning
responsibility
[ 1 Determined the bidder 1o be
{check one of the following):
[1 Responsible under ORS 379C 375
(3)(@) and (b}.
[ ] Not responsible under
ORS 279C 375 (3)(a) and (b)

—

—
—

(Attach documentatien if the contracting agency finds the bidder not Lo be responsible.)
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(d) Submit the form described in paragraph (c) of this subszction, with any attachments, to the Construction Contractors Board within 30 days afier the date the
conlracting agency awards the contract.

(4) The successiul bidder shall:

(a)} Prompily execute a formal contract, and

(b) Execute and detiver to the contracung agency a performance bond and a payment bond when required under ORS 279C 380

(5) Based on competiive bids, a contracting agency may award a public improvement coniract or may award multple public improvement contracts when specilied in
the invitation to bid.

(&) A contracling agency may not exclude o commercial contractor from competing for a public cantract on the basis that the license 1ssued by the Construction
Contractors Board is endorsed as a level 1 or level 2 license As used in this section, “commercial contracter™ has the meaning given that tecm in ORS 701,005 [2003 ¢ 794
§117,2005 ¢ 103 §§17,18, 2005 ¢ 376 §1, 2007 c 764 §§26,27, 2007 ¢ 836 §§42,43, 2009 ¢ 88O §§9 9a, 2015 c 454 §5]

272C.380 Performance bend; payment bond; waiver of bands. (1) Except as provided in ORS 279C 390, a successful bidder for a public improvement contract shall
promptly execute and deliver to the contracting agency the following bonds:

{a) A performance bond in an amount equal to the full contract price conditioned on the faithful performance of the contract in accordance with the plans, specifications
and condstions of the contract. The performance bond must be solely for the protection of the contracting agency that awarded the contract and any public agency or
agencies for whose henefit the contract was awarded. 1F the public improvement contract 15 with a single person 1o provide both design and construction of a public
improvement, the obligation of the performance bond for the faithfu! performance of the contract required by this paragraph must also be for the preparation and
completion of the design and related services covered under the contract. Notwithstanding when a cause of action, claim or demand accrues or anses, the surety 1s not liable
afier final compietion of the contract, or longer il provided for in the contract, for damages of any nature, economic or othenwise and including correctuive work, attribuable
to the design aspect of a design-build project, or for the costs of design revisions needed to implement corrective work. A contracting agency may waive the requirement of
a performance bond. A contracting agency may permit the successful bidder to submit a cashier’s check or certified check in licu of all or a portion of the required
performance bond

(b} A payment bond 1n an amount equal 10 the full contract price. solely lor the protection of claimants under ORS 279C 600

(2} If the public improvement contract is with a single person to provide construction manager general contractor services, in which a guaranteed maximum price may
be established by an amendment autherizing construction period services following preconstruction period services, the contractor shall provide the bonds required by
subsection (1) of this section upan execution of an amendment establishing the guaranteed maximum price. The contracting agency shall also require the contractor to
provide bonds equal to the value of construction services authorized by any early work amendment in advance of the guaranteed maximum price amendment. Such bonds
must be provided before construction starts.

(3) Each performance bond and each payment bond must be executed solely by a surety company or companies holding a certificate of authonty to transact surety
business in this state. The bonds may not consutute the surety obligation of an individual er individuals. The performance and payment bonds must be payable to the
conlracting agency or 1o the public agency or agencies for whose benefit the contract was awarded, as specified in the solicttation documents, and shall be in a form
approved by the contracting agency.

(4) In cases of emergency, or when the interest or property of the contracting agency or the public agency or agencies for whose benefit the contract was awarded
probably would sufTer matenial inpury by delay or other cause, the requirement of furmshing a good and sufficient performance bond and a good and sufficient payment
bond for the Faithfu! performance of any public improvement contract may be excused, if a declaration of such emergency is made in accordance with rules adoptied under
ORS 279A 065

(35) This section applies only to public improvement contracts with a value, estimated by the contracting agency, of more than $100,000 or, in the case of contracts for
highways, bridges and other transportation projects, more than $50.000 [2003 c.794 §118, 2005 c. 103 §20, 2013 ¢ 522 §9]

279C.385 Return or retention of bid security. (1) A contracting agency shall return the bid secunty of the successful bidder to the bidder afier the bidder

(a) Executes the public improvement contract, and

(b} Delivers a good and sufficient performance bond, a good and sulficient payment bond and any required proof of insurance

(24 A bidder who is awarded a contract and wha fails promptly and properly to execute the contract and to deliver the performance bond, the payment bond and the
proof of insurance, when bonds or insurance are required, shall forfeit the bid security that accompanied the successful bid, The bid security shall be taken and considered
1s liquidated damages and not as a penalty for falure of the bidder to execute the contract and debwver the bonds and proof of insurance

(3) The contracting agency may retumn the bid secunty of unsuccessfu! bidders to them when the bids have been opened and the contract has been awarded, and may not
retain the bid szcurity after the contract has been duly signed. [2003 ¢ 794 §119, 2005 ¢ (03 §21]

279C.390 Exemption of contracts from bid sccurity and bonds, (1) Subject to the provisions of subsection (2) of this section, the Director of the Oregon Department
of Administrative Services, a state contracting agency with procurement atnhority under ORS 279A 050, a local contract review board or, for contracts described in ORS
279A 050 (3)(b), the Director of Transportation may exempt cenain contracts or classes of contracts from alt or o portion of the requirement for bid secunty and from all or
a portion of the requirement that good and sufficient bonds be furnished to ensure performance of the contract and payment of abligations incurred in the performance

(2) The contracting agency may require bid security and a good and sufficiem performance bond, o good and sufficient payment bond, or any combination of such
bonds, even though the public improvement contract is of a class exempted under subsection (1) of this section.

(3) The Director of Transportation may

(a) Exempt contracts or classes of contracls financed from the proceeds of bonds issued under ORS 367 620 (3)(a) frem the requirement for bid security and from the
requirement that a good and sufTicient bonrd be furmshed to ensure performance of the contract; or

(b} Reduce the amount of the required performance bond for contracts or classes of contracts financed from the proceeds of the bonds issued under ORS 367 620 (3)(a}
to less than 100 percent of the contract price.

(4) Any recoverable damages that exceed the amount of the performance bond cequired under subsection (3) of this section shall be the sole responsibility of the
Department of Transportation, [2003 ¢ 794 §120; 2003 ¢.794 §120a, 2007 c 764 §28)

279C, 395 Rejection of bids, A contracting agency may reject any bid not in comphance with all prescribed public bidding procedures and requirements, and may, for
good cause, reject all bids upon a finding of the contracting agency it is in the public interest 1o do so In any case where competitive bids are requiced and all bids are
rejecled, and the proposed project is not abandoened, new bids may be called for as in the first instance {2003 ¢ 794 §121)

(Competitive Proposals)

279C.400 Competitive proposals; procedure. (1) When authorized or requered by an exemption granted under ORS 279C 335, a contracting agency may solicit and
award a public improvement coniract, or may award multiple public improvement contracts when specified in the request for proposals, by requesting and evaluating
competitive proposals. A conttact awarded under this section may be amended only in accordance with rules adopied under ORS 279A 065

(2) Except as provided in ORS 279C 330 10 279C.355, 279C. 360 to 279C 390, 279C 395 and 279C 430 to 279C 450, competitive proposals shall be subject to the
following requirements of competitive bidding

(a} Advenisement under ORS 279C.360,

(b) Requirements for solicitation documents under ORS 279C 365,

(c) Disqualification due to a Construction Contractors Board listing as described in ORS 279C 375 (3Xa),

(d) Contract execution and bonding requirements under ORS 279C 375 and 279C 380,

(=) Determination of responsibility under ORS 279C. 375 (3Xb),

(M) Rejection of bids under ORS 279C 395, and

(g) Disqualification and prequalification under ORS 279C 430, 279C 435 and 279C 440

(3) For the purposes of applying the requirements listed in subsection (2) of this section to competitive proposals, when used in the sections listed in subsection (2) of
this section, “bids"” inciudes proposals, and “bid documents” and “invitation to bid” include requests for proposals.
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(4) Competitive proposals are not subject to the following requirements of competitive bidding

() First-uter subcontractor disclosure under ORS 279C.370; and

{b) Reciprocal preference under GRS 279A.110

(5) The conlracling agency may require proposal security that serves the same function with respect 1o proposals as bid security serves with respect to bids under ORS
279C 365 (5) and 279C 385, as follows:

(n} The contracuing agency may require proposal security in a form and amount as may be determined to be reasonably necessary or prudent to protect the interests of
the contracting ngency

{b) The contracting agency shall retain the proposal security if a proposer who 1s awarded a contract (ails to prompily and properly execute the contract and provide any
required bonds or insurance

(¢) The contracting agency shall return the proposal security to all proposers upon the execution of the contract, or earlier in the selection process.

(6) In all other respects, and subject 1o rules adopted under ORS 279A 065, references in this chapier to invitations to bid, bids or bidders shall, 1o the extent practicable
within the propoesal process, be deemed equally applicable to requests for proposals, proposals or proposers. However, notwithstanding ORS 279C.375 (1}, a contracting
agency may not be required to award a contract advertised under the competitive proposal process based on price, but may award the contract in accordance with ORS
279C 410 (8) [2003 ¢. 794 §129, 2005 ¢ 103 §23; 2007 c.764 §29)

279C.405 Requests for information, interest or qualifications; requirements for reguests for proposals, (1) A contracting agency may issue a request for
information, a request for interest, a request for qualifications or other preliminary documents to abtain information usefu! in the preparation or distribution of a request for
proposals

(2) In addstion to the general requirements of ORS 279C.365, a contracting agency preparing a request for proposals shall include

(a) Al required comtractual terms and conditions. The request for proposals also may:

(A) ldentify those contractual terms or conditions the contracting agency reserves, in the request for proposals, for negotiation with proposers,

(B) Request that proposers propose contractual terms and conditions that refate to subject maltter reasonably identified in the request for proposals, and

{C) Contain or incorporate the form and content of the contract that the contracting agency will accept, or suggested contract terms and conditions that nevertheless may
be the subject of negotations with proposers

{b) The method of coniractor selection, which may include but is not limited to award without negotiation, negotiation with the highest ranked proposer, competitive
negotiattons, multiple-ticred competition designed cither to identify a class of proposers that fall within a competitive range or 1o otherwise eliminate from consideration a
class of lower ranked proposers, or any combination of methods, as authorized or prescribed by rules adopted under ORS 279A,065

{c) All evaluation factors that will be considered by the contracting agency when evaluating the prapaosals, including the relative importance of price and any other
cvaluation factors [2003 ¢ 794 §130, 2007 c.764 §30]

279C.410 Receipt of proposals; evaluation and award. (1) Notwithstanding the public records law, ORS 192 410 to 192 505

(a) Proposals may be opened so as to avoid disclosure of contents to competing proposers during, when applicable, the process of negotiation.

(b) Proposals are not required to be open for public inspection until afier the notice of intent to award a contract 15 issued.

(2) Far each request for propasals, the contracting agency shall prepare a list of proposals.

(3) Notwithstanding any requirement (o make proposals open to public inspection afler the contracting agency’s 1ssuance of notice of intent to award a contract, a
contracting agency may withhold from disclosure to the public trade secrets, as defined in ORS 192.501, and information submitied to a public body in confidence, as
described in ORS 192 502, that are contained in o proposal. The fact that proposals are opened at a public meeting os defined in ORS 192,610 does not make their contents
subject to disclosure, regardless of whether the public body opening the proposals fails to give notice of or provide for an execulive session for the purpose of opening
praposals. [f a request for proposals is canceled after proposals are received, the contracting agency may return a proposal to the proposer that made the proposal. The
contracting agency shall keep a list of returned proposals in the file for the solicitation.

(4} As provaded tn the request for propasals, a contracting agency may conduct discussions with proposers who submit proposals the agency has determined 10 be
closely competitive or to have a reasonable chance of being selected for award. The discussions may be conducted for the purpose of clarification to ensure full
understanding of, and responsiveness 1o, the solicitation requirements The contracung agency shall accord proposers fair and equal treatment with respect 1o any
opportunity for discussion and revision of proposals. Revisions of proposals may be permitied after the submission of proposals and before award for the purpose of
obtaining best and final offers. In conducting discussions, the contraching agency may not disclose information derived from proposals submitted by competing proposers

(5) When provided lor in the request for proposals, the contracting agency may employ methods of contractor selection including but not himited 10 award based solely
on the ranking of proposals, negotintion with the highest ranked proposer, competitive negotiations, multiple-tiered compeltition designed to identify a class of proposers
that fall within a competitive range or to otherwise eliminate from consideration a class of lower ranked propasers, ar any combination of methods, as authonzed or
prescribed by rules adopted under ORS 279A 065. When opplicable, in any instance in which the contracting agency determines that impasse has been reached in
negotations with a highest ranked proposer, the contracting agency may terminate negotiations with thai proposer and commence negotiations with the next highest mnkzd
proposer

(6) The cancellation of requests for proposals and the rejection of proposals shall be in accordance with ORS 279C 395

(7) At least seven days before the award of a public improvement contract, unless the contracting agency determines that seven days is tmpractical under rules adopted
under ORS 279A.063, the contracting agency shall issue to each proposer or post, electronically or otherwise, a notice of intent 1o award

(8) If a public )Improvement contract is awarded, the contracting agency shall award a public improvement contract to the responsible proposer whose proposal is
determined in writing to be the most advantageous to the contracting agency based on the evaluation factors set forth in the request for proposals and, when applicable, the
outcome of any negobiations authorized by the request for proposals. Other faclors may nol be used in the evaluation. [2003 ¢ 794 §131, 2005 ¢ 103 §24, 2007 ¢ 764 §31]

279C.412 Compelitive quotces for intermediate procurements. (1) A public improvement contract estimated by the contracting agency not to exceed $100,000 may
be awarded in nccordance with intermediate procurement procedures for campetitive quotes established by rules adopted under ORS 279A 065. A contract awarded under
this seclion may be amended to exceed $100,000 only in accordance with rules sdopted under ORS 279A.065

{2) A procurement may not be artificially divided or fragmented 50 as to constitite an intermediate procurement under this seclion or to circumvent competitive bidding
requizements under this chapter.

{3) Intermediate procurements under this section need not be made through competitive bidding. However, nothing i this section may be construed as prohibiting o
contracting agency from conducting a procurement that does not exceed $100,000 under competitive bidding procedures, [2003 ¢ 794 §132,; 2007 ¢ 764 §32]

279C.414 Requirements for competitive quotes. (1) Rules adopted under ORS 279A.065 to govern competitive quotes shall require the contracting agency to seck at
least three informally solicited competitive price quotes from prospective contractors. The contracting agency shall keep a written record of the sources and amounts of the
quotes received. [f three quotes are nat reasonably available, fewer will suffice, but in that event the contracting agency shall make a written record of the effort made to
obtain the quotes

(2) I o contract is to be awarded by competitive quotes, the contracting agency shall award the contract to the prospective contractor whose quode will best serve the
inferests of the contracting agency, taking into account price as well as any other applicable factors such as, but not imited to, experience, specific expertise, availability,
project understanding, contractor capacity and responsibility. 1£an award is not made to the prospective contractor offering the lowest price quate, the contracting agency
shall make o written record of the basis for award. [2003 ¢ 794 §133)

{Prequalification and Disqualification)
279C 430 Prequalification of bidders. (1) A contracting agency may adopt a rule, resolution, ordirance or ather regulation requiring mandatory prequalification for all
persons desiring 10 bid {or public improvement contracts that are to be let by the agency. The rule, resolution, ardinance or other regulation suthonzed by this section must

nclude the time [or submitting prequalification applications and o general description of the type and nature of the contracts that may be let. The prequalification
application must be in writing on a standard form prescribed under the authority of ORS 279A.050
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(2) When a comtacting agency permits o7 requires prequalification of bidders, a person who wishes to prequahify shall submit a prequalification application to the
contracting agency on a standard form prescribed under subsection (1) of this section. Within 30 days afier receipt of a prequalification application, the contracting agency
shall investigate the applicant as necessary to determine if the applicant is qualified. The determination shall be made in less than 30 days, if practicable, if the applicant
requests an early decision to allow the applicant as much time as possible to prepare a bid on a contract that has been advenised. In making its determination, the
conracting agency shall consider only the applicable standards of responsibility listed in ORS 279C.375 (3)(b). The agency shall promptly notify the applicant whether or
not the applicant is qualified.

(3) I the comracuing agency finds that the applicant is qualified, the notice must state the nature and type of contracts that the person is qualified to bid on and the
period of time for which the qualification is valid under the contracting agency's rule, resalution, ordinance or other regulation. If the contracting agency finds the applicant
15 not quahfied as to any contracts covered by the rule, resolution, ordinance or other regulation, the notice must specify the reasons found under ORS 279C.375 (3Xb) for
not prequalifying the applicant and inform the applicant of the right 10 a hearing under ORS 279C 445 and 279C 450

(4} IT'a contracting agency has reasonable cause Lo believe that there has been a substantial change in the conditions of a prequalified persen and that the person is no
longer qualified or is less qualified, the agency may revoke or may revise and reissue the prequalification after reasonable notice 1o the prequalified person. The notice shall
state the reasons found under ORS 279C 375 (3)(b) for revocation or revision of the prequalification of the person and inform the person of the right to a hearing under
ORS 273C 445 and 279C.450 A revocation or revision does not apply te any public improvement contract for which publication of an advertisement, in accordance with
ORS 279C 360, commenced before the date the notice of revocation or revision was received by the prequalified person. {2003 ¢ 794 §123, 2005 c.103 §25]

279C.435 Effect of prequalification by Department of Transportation or Gregon Department of Administrative Services. If a person is prequalified with the
Depariment of Transportation or with the Oregon Department of Administrative Services, the person is rebutiably presumed qualified with any other contracting agency for
the same kind of work. When qualifying for the same kind of work with another contracting ngency, the person may submit proof of the prequalification in licu of a
prequalification application as required by ORS 279C.430. [2003 c 794 §128]

279C.440 Disqualification from consideration for award of contracts. (1)a) A contracting agency may disqualify a person from corsideration for award of the
contracting agency 's contracis for the reasons listed in subsection (2) of this section after providing the person with notice and a reasonable opportunity to be heard.

(b) In licu of the disqualification process described in paragraph (a) of this subsection, a contracting agency contsacting for a public improvement may petition the
Construction Contractors Board 1o disqualify o person from constderation for award of the contracting agency s public improvement contracts for the reasons listed in
subsection {2) of this section, The Construction Contractors Beard shall provide the person with nohice and a reasonable opportunity to be heard.

(¢) A comracting agency or the Construction Contractors Board may not disqualily a person under this section for a period of more than three years.

(2} A person may be disqualified from consideration for award of a contracting agency's contracts for any of the following reasons

{a) The person has been convicted of a criminal effense as an incident in obtaining or attempting Lo obtain a public or private contract or subcantract, or in the
performance of such contract or subcontract.

{b) The person has been convicted under state or federal statutes of embezzlement, theft, forgery, bribery, falsification or destruction of records, receiving stolen
property or any other offense indicating a lack of business integrity or business honesty that currently, seniously and directly affects the person’s responsibility as a
contractor

(c) The person has been convicted under state or Federal antitrust stalutes.

(d) The person has committed a violation of o contract provision that is regarded by the contracting agency or the Construction Coniractors Board to be so serious as to
Justify disquahification. A violation may include but is not limited to a fatlure to perform the terms of a contract or an unsatisfactory performance in accordance with the
terms of the contract. However, a fatlure to perform or an unsatisfactory performance caused by acts beyond the control of the contractor may not be considered to be a
basis lor disqualification,

() The person does not carry workers” compensation of unemployment insurance as required by statute

(3} A contracting agency or the Construction Contractors Board shall issue a written decision to disqualify a person under this seclion. The decision shall

(a) State the reasons for the action taken, and

(b) Inform the disqualified person of the appeal right of the person under:

{A)ORS 279C.445 and 279C 450 if the decisien to disqualify was issued by a contracting agency, or

{B) ORS chapter |83 il the decision to disqualify was issued by the Construction Contractors Board.

(4) A copy of the decision issued under subsection (3) of this section must be mailed or otherwise furnished immediately to the disquahified person. [2003 ¢.794 §122

279C.445 Appeal of disqualification. Any person who wishes to appeal disquatification shal), within three business days afier receipt of notice of disqualification,
nottfy the contracting agency that the person appeals the disqualification. Immediately upon receipt of the notice of appeal

(1) A state contracting agency shall rotify the Dircctor of the Oregon Department of Administrative Services

(2) All contracting agencies other than state contracting agencies shall notify the appropriate local contract review board. [2003 © 794 §124]

279C.450 Appesl procedure for decision to deny, revoke or revise prequalification; hearing; costs; judicial review. (1) An appeal from o contracting agency’s
disqualification or denial, revocation or revision of o prequalification is subject to the procedures set forth in this section and 15 not subject to ORS chapter 183 except when
specifically provided in this section.

{2) Promptly upon receiving notice of appeal from a contracting agency as provided in ORS 279C.445, the Direetor of the Oregon Department of Administrative
Services or the local contract review board shall nobfy the person appeating and the contracting agency of the time and place of the hearing. The director or board shall
conduct the hearing and decide the appeal within 30 days after receiving the notification from the contracting ngency unless the person appealing and the contracting
agency mulually agree to a different period of time. The director or board shall set forth in writing the reasons for the decision

(3) In the hearing the director or board shall consider de novo the aotice of disqualification or denial, revocation or revision of a prequalification, the reasons listed in
ORS 279C 440 (2) on which the contracting agency based the disqualification or the standards of responsibility histed in ORS 279C 375 (3)(b) on which the comracnng
agency based the denial, revocauion or revision of the prequalification and any evidence provided by the parties. In all other respects, a hearing before the director shall be
conducted in the same manner as a contested case under ORS 183.417 (1) to (4)and (7), 183.425, 183 440, 183 450 and 183 452

(4) The director may allocate the director’s cost for the hearing between the person appealing and the contracting agency whose disqualification or prequalification
decision 1s being appealed. The director shall base the allocation upon facts the director finds in the record and states in the final order that, in the director’s opinion
warrant such allocation of the costs. If the final order does not allocate the director’s costs for the hearing, the costs must be paid as follows

(a) If the director uphalds the decision to disquah{y or deny, revoke or revise a prequalification of a person, the person appealing the disqualification or prequalification
decision shall pay the director’s costs.

{b} If the director reverses the decision to disqualify or deny, revoke or revise a prequalification of a person, the contracting agency whose disqualification or
prequalification decision is the subject of the appeal shall pay the director's costs

(5) The decision of the director or board may be reviewed only upon a petition, filed within 15 days after the date of the decision. in the circuit court of the county in
which the director or board has the director’s or the board's principal office. The circuit court shall reverse or modify the decision only if the court finds

(a) The decision was obtained through corruption, fraud or undue means.

(b) There was evident partiality or corruption on the part of the director or board or any of the members of the board.

(c) There was on evident material miscalculation of figures or an evident material mistake in the description of a person, thing or property referred to in the decision

(6) The procedure provided in this section 15 the exclusive means of judicial review of the decision of the director or board. The judicial review provisions of ORS
183 480, the writs of review and mandamus, as provided in ORS chapier 34, and other legal, declaratory and injunctive remedies are not available

(7) The circuit court may, in the court’s discretion, stay the fetting of the contract that is the subject of the petition in the same manner as the couri may issue o stay ina
suit in equity. IFthe court determines that an improper disqualification or denial, revacation or revision of a prequalification eccurred and the contract has been let, the court
may proceed to take evidence to determine the damages, if any, the petitioner suffered and award such damages as the court may find as o judgment against the director or
board. The court may award costs and attomey fees to the prevailing party [2003 ¢, 794 §125, 2005 ¢.103 §26, 2007 ¢ 288 §13, 2009 c.149 §1]

(Remedies)
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273C.460 Action by or on behalf of adversely affected bidder or proposer; exception for personal services contract. (1) Any bidder or proposer adversely affected
or any trade association of construction contractors acting on behall of a member of the association to protect interests common o construction contracter members may
commence an action In the circuit court for the county where the pnincipal offices of u contracuing agency are located, for the purpose of requinng comphance with, or
prevention of violations of, ORS 279C 300 10 279C 470 or lo determine the applicability of ORS 279C 300 to 279C 470 to matters or decisions of the contracting agency

(2) The court may order such equitable relief as the count considers appropnate in the circumstances. [n addition 1o or in ticu of any equitable relief, the court may
award an aggneved bidder or proposer any damages suffered by the bidder or proposer as a result of violations of ORS 279C.300 to 279C 470 for the reasonable cost of
prepaning and submitiing a bid or proposal. A decision of the contracting agency may not be vorded if other equitable relief is available.

(3) If the contracting agency is successful in defending the contracting agency’s actions against claims of violation or potential violation of ORS 274C 300 to 279C 470,
the court may award to the aggneved contracting agency any damages suffered as a result of the court acion.

{4) The count may order paymenl of reasonable attorney fees and coslts on trial and on appeal to a successful party in an action brought under this section

(3) This seetion does not apply to personal services contracis under ORS 279C 100 to 279C 125 [2003 ¢ 794 §134; 2007 c.764 §33)

279C.465 Action against successful bidder; amount of damages; when action to be commenced; defenses. {1) Any person that Joses a competiive bid or proposal
for a centract involving the construction, repair, remodeling, alteration, conversion, modemnization, tmprovement, rehabilitation, replacement or renovation of a building or
structure may bring an action for damages against another person whe (s awarded the contract for which the bid or proposal was made il the person making the losing bid or
proposal can establish that the other person knowingly violated ORS 279C 840, 656 017, 657 505, 701 021 or 701,026 while performing the work under the contract, or
knowingly failed to pay to the Department of Revenue afl sums withheld from employees under ORS 316 167

(2) A person bringing an action under this section must establish a violation of ORS 279C.840, 316 167, 656.017, 657.505, 7¢1.021 or 701,026 by a preponderance of
the evidence

(3) Upon establishing that the violation occurred, the person shall recover, as liquidated damages, |0 percent of the total amount of the contract or $5,000, whichever is
greater

(4) [n any action under this section, the prevailing party s entitled to an award of reasonable attorney fees

{5} An action under this section must be commenced within two years of the substantial completon of the construction, repair, remodeling, alteration, conversion,
maodernization, improvement, rehabilitation, replacement or renovation. For the purposes of this subsection, “substantial completion™ has the meaning given that term in
ORS 12135,

{6) A person may not recover any amounls under this section if the defendant in the action establishes by a preponderance of the evidence that the plaintiff

{a) Was in violation of ORS 701,021 or 701 026 at the tume of making the bid or proposat on the centract,

(b} Was in violation of ORS 316.167, 656.017 or 657 505 with respect to any employees of the plaintiff as of the time of making the bid or proposal on the cantract; or

{c) Was in violation of ORS 279C 840 with respect to any contract performed by the plaintiff within one year before making the bid or proposal on the contract at issue
n the action. [2003 ¢ 794 §135, 2007 c.836 §4d]

279C. 470 Compensation for contractor on contract declared void by court; exceptions; applicability. (1) If a court determines that a public improvement contract
15 vond because the contmacting agency lettimg the contract failed 1o comply with any statutory or regulatory competitive bidding or other procurement requirements, and the
contracior entered inio the contract without intentionally violating the laws regulating public imprevement contracts, then, unless the court determines that substantial
inpustice would result, the contractor is entitled to reimbursement for work performed under the contract as follows

(a) If the work under the public improvement contract is substantially complete, the contracting agency shall ratify the contract.

(b) If the work under the public improvement contract 1s not substantially complete, the contracting agency shall ratify the contract and the contract shall be deemed
terminated. Upon termination, the contractor shall be paid in accordance with ORS 279C 660, unless the court determines that payment under ORS 279C 660 would be a
substantial injustice to the contracting agency or the contractor, in which case the contractor shall be paid as the court deems equitable.

(c} For the purposes of this section, a ratified contract shall be deemed valid, binding and legally enforceable, and the contractor’s payment and performance bonds shall
rematn in full force and effect.

{2) Notwithstanding subsection (1) of this section, if o court determines that a public improvement contract 15 voud as a result of fraudulent or ¢nminal acts or omussions
of the contractor or of both the contracting agency letting the contract and the contractor, the contractor is not entitled to reimbursement for work performed under the
contract

{3) This section does not apply to a public improvement contract it

(a) The contracting agency’s employee that awarded the public improvement contract did niot have the authority to do so under law, ordinance, charter, contract or
agency rule; or

(b) Payment is atherwise prohibited by Oregon law,

(+4) The contractor and alt subcontractors under a public improvemenl contract are prohibited from asserting that the public improvement contract is void for any reason
described in this section, [2003 ¢,794 §136)

CONSTRUCTION CONTRACTS GENERALLY
(Required Contract Condttions)

279C,500 “Person”™ defined. As used in ORS 279C 504 to 279C.530, unless the context otherwise requires, “person” includes the State Accident Ensurance Fund
Corporation and the Depariment of Revenue, [2003 ¢ 794 §137]

279C.505 Conditions concerning payment, contributions, liens, withholding, drug testing. (1) Every public impravement contract shall contain a condstion that the
contractor shall

{a) Make payment promptly, as due, to all persons supplying to the contractor labor or material for the performance of the work provided for in the contract

(b) Pay all contributions or amounts due the Industria! Accident Fund from the contractor or subcontractor incurred in the performance of the contract.

{c) Not permut any lien or claim to be filed or prosecuted against the state or a county, school district, municipality, municipal corporation or subdivision thereof, on
account of any labor or matenal furnished

{d) Pay to the Depariment of Revenue all sums withheld from employees under ORS 316.167

{2} In addition 1o the conditions specified in subsection { 1) of this section, every public improvement contract shall contain a condition that the contractor shall
demonstrate that an employee drug testing program is in place. [2003 c.794 §138, 2005 c.103 §27)

279C.510 Demolition contracts (o require material salvage; lawn and landscape maintenance contracls to require composting or mulching. (1) Every public
improvement contract for demolition shall contain a condition requiring the contractor to salvage or recycle construction and demolition debris, if feasible and cost-
cffective

(2) Every public improvement contract for lawn and landscape maintenance sha!l contain a condition requiring the contractor to compost or mulch yard waste material
at on approved site, if feasible and cost-cffective. [2003 ¢, 794 §139]

279C.515 Conditions concerning payment of claims by public officers, payment to persons furnishing lobor or materials and complaints. (1) Every public
Improvement contract must contain a clause or condition that, if the contractor fails, neglects or refuses to pay promptly a person’s claim for Jabor or services that the
person provides to the contractor or a subcontractor in connection with the public improvement contract as the claim becomes due, the proper officer that represents the
state or a county, scheol district. municipality or municipal corporation or a subdivision of the state, county, school district, municipality or municipal corporation may pay
the amount of the claim 1o the person that provides the labor or services and charge the amount of the payment against funds due or to becomie due the contractor by reason
of the contract.
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(2) Every public improvement contract must contain a clause or condition that, if the contractor or a first-tier subcontractlor fails, neglects or refuses 1o pay a person that
provides labor or matenals in connection with the public improvement contract within 30 days afler receving payment from the contracting agency or a contractor, the
contractor or first-tier subcentractor owes the person the amount due plus interest charpes that begin at the end of the 10-day period within which payment is due under
ORS 279C 580 (4) and that end upon final payment, unless payment is subject 1o a good faith dispute as defined th ORS 279C 580 The rate of interest on the amount due 15
nine percent per annum. The amount of interest may not be waived

(3) Every public improvement contract and every contract related to the public improvement contract must contain a clause or condition that, if the contractor or a
subcontracter fails, neglects or reluses to pay o person that provides labor or materials in connection with the public improvement contract. the person may file a complaint
with the Construction Contractors Board, unless payment is subject to 2 good faith dispute as defined 10 ORS 279C 580

{4) Paying a claim in the manner authonized in this section does not relieve the contracior or the contractor’s surety from obligation with respect 10 an unpaid claim
[2003 c 794 §140, 2005 c.103 §28, 2012 ¢4 §1]

279C.520 Condition concerning hours of labor; complinnce with pay equity provisions; employee discussions of rate of poay or benefits. (1) Every public contract
subject to this chapter must provide that.

(2) A contractor may not employ an employee for more than 10 hours in any one day, or 40 hours in any one week, excepl in cases of necessiy, emergency or when the
public policy absolutely requires otherwise, and in such cases, excepl in cases of contracts for personal services as defined in ORS 279C t00, the contractor shall pay the
employee at least time and a half pay for:

(A)1) All evertime n excess of eight hours in any one day or 40 hours in any one week if the work week is five consccutive days, Monday through Friday, or

(i1} All overtime in excess of 10 hours in any one day or <} hours in any ane week if the work week is four consecutive days, Monday through Friday; and

{B) All work the employee performs on Saturday and on any legal holiday specified in ORS 279C.540

{b) The contractor shall comply with the prohibition set forth in ORS 652,220, that compliance 15 a matenal element of the contract and that a failure to comply isa
breach that entitles the contracting agency to terminate the contract for cause.

{c) The contractor may not prohibit any of the contractor’s employees from discussing the employee’s rale of wage, salary, benelits or other compensation with another
employee or another person and may not retaliate against an employee who discusses the employee’s rate of wage, salary, benefits or other compensation with another
employee or another person.

(2) A contractor shall give notice in wriling 10 employees who work en a public contract, cither at the time of hire or before work begins on the contract, or by posting a
natice in a location frequented by employees, of the number of hours per day and days per week that the contractor may require the employees to work.

(3) A public contract for personal services, as defined in ORS 279C 100, must provide that the contractor shall pay the contractor’s employees who work under the
public contract af least ime and a half for all overtime the employees work in excess of 40 hours in any one week, except for employees under a personal services public
contract who are excluded under ORS 653.010 to 653.261 or under 29 U.S C. 201 to 209 from receiving overtime

(4) A public contract for services al 2 county fair, or for anather event that a county fair board authonizes, must provide that the contractor shall pay employees who
work under the public contract at least time and a ha!f for work in excess of 10 hours in any one day or 40 hours in any one week. A contractor shall nolify employees who
work under the public contract, either at the time of hire or before work begins on the public contract. or by posting a notice in a location frequented by employees, of the
number of hours per day and days per week that the conlmclor may require the employees to work

(5Xa) Except us provided in subsection (4) of this section, a public contract for services must provide that the contractor shall pay employees ot least time and a half pay
for work the employees perform under the public contract on the legal holidays specified in a collective bargaining agreement or in ORS 279C 540 (1X{b)B) 1o (G) and for
all nme the employees work in excess of 10 hours in any one day or in excess of 40 hours in any one week, whichever is greater

{b) A contractor shall notify in writing employees who work on a public contract for services, either at the time of hire or before work begins on the public contract, or
by postng a notice in a location frequented by employees, of the rumber of hours per day and days per week that the contractor may require the employees to work [2003
© 794 §141; 2005 ¢ 103 §29, 2015 c.454 §6]

279C.525 Provisions concerning cnvironmental and natural resources laws; remedies, (1) Solicitation documents for a public improvement contract shall make
specific reference to federal, state and local agencies that have enacted ordinances, rules or regulations dealing with the prevention of environmental pollution and the
preservation of natural resources that affect the performance of the contract. If the successful bidder awarded the project 15 delayed or must undenake additienal work by
reason of existing ordinances, rules or regulations of agencies not cited in the public improvement contract or duc to the enactment of new or the amendment of existing
stalutes, ordinances, rules or regulations relating to the prevention of environmental pollution and the preservation of natural resources occurming afier the submission of the
successful bid, the contracting agency may:

(a) Terminate the contract,

(b) Complete the wark isell;

(c) Use nonagency forces already under contract with the contracting agency,

(d) Require that the underlytng property owner be responsible for cleanup;

{e) Solicit bids for a new contractor to provide the necessary services under the competitive bid requizements of this chapter; or

{I) 1ssue the conltractor a change order setting forth the additional work that must be undertaken

{2) In addition to the obligation imposed under subsection {1} of this section to refer to federal, state and local agencies with ordinances, rules or regulations dealing
with the preveation of environmental pollution and the preservation of natural resources, a solicitalion document must also make specific reference to knawn conditions at
the construciion site that may require the successful bidder to comply with the ordinances, rules or regulations identified under subsection (1) of this section

(3) If the successful bidder encounters a condition not referred to in the solicitation documents, not caused by the successful bidder and not discoverable by a reasonable
prebid visual site inspection, and the condition requires compliance with the ordinances, rules or regulations referred to under subsection (1) of this section, the successful
bidder shall immediately give notice of the condition to the contracting agency

(4) Except in the case of an emergency and except as may otherwise be required by any environmental or natural resource ardinance, rule or regulation, the successful
bidder may not commence work nor incur any additional job site costs in regard to the condition encountered and described in subsection (3) of this section without writlen
direction from the contracting agency

(5) Upon request by the contracting agency, the successful bidder shall estimate the emergency or regulatory compliance costs as well as the anticipated delay and costs
resulting from the encountered condition. This cost estimate shall be promptly delivered to the contracting agency for resolution

(6) Within a reasonable period of time following delivery of on estimate under subsection (5) of this section, the contracting agency may

(@) Terminate the contract,

(b) Complete the work itself,

(¢) Use nonagency forces already under contract with the contracting agency,

(d) Require that the underlying property owner be responsible for cleanup;

() Solicit bids for a new contractor 1o provide the necessary services under the competitive bid requirements of this chapter; or

(1) 1ssue the contractor & change order setting forth the additional work that must be undertaken.

{7Xa) IT the contracting agency chooses 1o terminate the contract under subsection (| Xa) or (6)Xa) of this section, the successful bidder shall be entitled to all costs and
expenses incurred to the date of termination, including overhead and reasonable profits, on the percentage of the work completed. The contracting agency shall have access
to the contractor’s bid documents when making the contracting agency's determination of the additional compensation due to the contractor

{b) If the contracting ngency causes work 1o be done by another contractor under subsection (1Xc) or (e} or {6)(c) or {¢) of this section, the initial contractor may not be
held hable for actions or omissiens of the other contractor.

{c) The change order under subsection (1){f) or (6){F) of this section shall include the appropriate extension of contract time and compensate the contractor for all
additional costs, including overhead and reasonable prolits, reasonably incurred as a result of complying with the applicable statutes, ordinances, rules or regulations The
contracting agency shall have access to the contractor’s bid documents when making the contracting agency's determination of the additional compensation due 1o the
contractor

(8) Notwithstanding subsections (1) ta (7) of this section, a contracting agency

(a) May allocate all or a portion of the known environmental and natural reseurce risks to a contracter by listing such environmentat and natural resource risks with
specificity in the solicitation documents; and
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(b} In a local improvement district, may allocate all or a portion of the known and unknown environmental and natural resource nsks to a conlractor by so stating in the
solicitation documents. [2003 ¢ 794 §142]

279C.527 Inclusion of pmount for green encrgy technology in public improvement contract; writien determination of appropristencss; exemptions and
limitations, (1) As used in this section and in ORS 279C 528

(aXA) “Green energy technology” means a system that employs.

(1) Solar or geothermal energy directly for space or water heating or to generate electricity, or

{i1) Building design that uses solar encrgy passively to reduce energy use from other sources by at least 20 percent from a level requized under ORS 276 90k to 276 915
or achieved in buildings constructed according to state bilding code standards that the Depariment of Consumer and Business Services approves under ORS 455 496

{B) "Green encrgy technology” does nol include a system that

(1) Uses water, groundwater or the ground as a heal source ot temperatures less than 140 degrees Fahrenheit, or less than 128 degrees Fahrenheit if the system is used for
a public school butlding, or

(ii) Incorporates solar energy indirectly into other methods for penerating energy, such as from the action of waves on water, from hydroelectric facilities or from wind-
powered turbines

(b) “Public building™ means a building that a public body, as defined in ORS 174,109, owns or controls, and that is

(A) Used or occupicd by employees of the public body; or

(B) Used for conducting public business.

(2Xa) Except s otherwise provided in this section, a contracting agency that intends to enter into a public improvement contract for constructing a public building or for
réconstructing or performing a major renovation of a public building, if the cost of the reconstruction or major renovation exceeds 50 percent of the value of the public
building, shall first make a determination under subsection (3) of this section as to whether green encrgy technology s appropeiate for the public building and, if the
contracling agency determines that green energy technology is appropriate, shall ensure that the public improvement contract provides an amount equal to at least 1.5
percent of the tolal contract price for the purpose of including appropriate green energy technology as part of the construction, reconstruction or major renovation of the
public building.

(b} A public improvement contract 1o construct, reconsiruct of renovate a public building may provide for constructing green energy technology at a site that 15 located
away from the sile of the public building if:

{A) Constructing green energy technology away from the site of the public building and using the energy Irom the green energy technology at the site of the public
building is more cost-c[Tective, taking into account additional costs associated with transmitting generated encrgy 1o the site of the public building, than is constructing and
using green energy technology at the site of the public building;

(B) The green energy technology that is located away from the site of the public building is located within this state and in the same county as, or in a county adjacent
1o, the site of the public buillding, and

(C) The public improvement contract provides that all of the moneys for constructing green energy technology away from the site of the public building must fund new
energy generating capacity that does not replace or constitule a purchase and use of energy generated from green energy technology that

(i} Employs solar energy and that existed on the date that the original building permit for the public building was issued; or

(i) Employs geothermal encrgy and for which construction was completed before January §, 2013

(c) In evaluating whether a contracting agency can construct green energy technology at a site away from the site of the public building in accordance with paragraph
(b A} of this subsection, the contracting agency shall:

(A) Compare the costs of constructing green energy technology that employs solar energy ot the site of the public building only with the corresponding costs of green
energy technology that employs solar energy at a location away [rom the site of the public building, and

(B) Compare the costs of green energy technology that employs geothermal energy at the site of the public bullding only with the corresponding costs of green energy
technology that employs geothermal energy at a location away from the site of the public building.

(3) In making a determination as to whether green encrgy technology is appropriate in constructing, reconstruching or performing a major renovation of a public
building, a contracting agency shall list in the determination the tolal contract price and specify the amount the agency intends to expend on including green energy
technology as part ol the construction, reconsituction or major renovation. The State Depanment of Energy shall develop a form that a coniracting agency may use lo
prepare the wnitten determination described in this subsection

(4)Xa) [l the contracting agency determines thal green energy technology is not appropriate for the public bulding, subsection (2) of this secuion does not apply to the
public improvement contract. A contracting agency’s determination under this paragraph must consider whether constructing green energy technology at the site of the
public bunlding 1s appropriate and whether constructing green energy technology away from the site of the public building and in accordance with subsection (2)(b) and (c)
of this section is appropriate.

(b) If subsection {2} ol this section does not apply to the public improvement contract

{A) The contracting agency shall spend an amount equal to at least | § percent of the total contract price 1o include appropriate green energy technology as pant of a
future public building project, and

{B) The amount the contracting agency spends on the future public binlding project in accordance with subparagraph (A) of this paragraph is in addition te any amount
required under subsection (2) of this section for including appropriate green energy techrology as part of the future public burlding project.

{5)n) A contracting agency nced not set aside the amount described in subsection (4)(b} in an account or otherwise reserve moneys for a future public building at the
time the contracting agency makes the delermination described i subsection (3) of this section, but the contracting agency shall report the amount described in subsection
(4)b) to the State Depanment of Energy as provided in ORS 279C 528 (2)(a)

(b) Subsection (4}b) of this section does not apply 10 a public improvement contract for which state funds are not direcily or indirectly used.

{6)a) This section does not exempt an authorized state agency, as defined in ORS 276.905, from complying with ORS 276.900 to 276,915, except that an authorized
stale agency, without complying with ORS 276.900 to 276 915, may determine that green energy technology 1s appropriate to include as part of constructing, reconstructing
or performeng o major renovation of a public building.

(b) A contracting agency may nol use an amount described in subsection (4)(b) of this section to comply with requirements set forth in ORS 276 900 1o 276.915 or with
a state building code standard that the Department of Consumer and Business Services approves under ORS 455 496,

(7) Notwithstanding the provisions of ORS 174.108 (3), this section applics to intergovernmental entities described in ORS 174 108 (3). [2007 ¢ 310 §2, 2012 ¢ 83 §1,
2013 c.612 §1, 2055 ¢ 262 §1, 2015 c 424 §1]

Note: 279C 527 and 279C 528 were ndded to and made a pani of 279C.003 (0 279C.670 by legislative action but were not added 1o any smaller senies therein See
Preface to Oregon Revised Statutes for further explanation.

279C.528 State Department of Encrgy requirements and specifications; record keeping requirements; rules. (1) Each contracting agency, in soliciting, awarding
and administering public improvement contracts that are subject to ORS 279C.527, is subject to rules the State Department of Energy adopts that include, bui are not
limited to, requirements and speciftcations for:

(a) Using particular green energy technologies in public improvements,

{b) Determining the cost-elfectiveness of green encrgy technologies,

{c) Submitting documents required under ORS 279C 527 to the depanment for review, and

(d) Determining whether a structure 1s a public building subject to the requirements of ORS 279C 527

{2)a) Each contracting agency shall collect and maintain information concerning the contracting agency's comphiance with ORS 279C 527, which must include, ata
minimum:

(A) Records that show how the contracling agency spent moneys the contracting agency used in including appropriate green energy technology as part of constructing,
reconstructing or performing a major renovation of a public building,

(B) An wenufication of each public improvement contract for which the contracting agency spent moneys to include appropniate green technology as part of
constructing, reconstructing or performing a major renovation of a public building,
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(C) An identification of each public improvement contract for which the contrmcling agency determined that including green technology as pan of constructing,
reconstructing or performing a major renovadion of a public building was not appropriate,

(D) The 1otal amount the contracting agency would have spent on cach public improvement contract identified in subparagraph (C) ol this paragraph and the total
aggregated amount that the contricting agency must spend to include green energy technology as pant of constructing, reconstructing or performing a major renovation of o
future public building; and

(E) An idennfication of each public improvement contract that uses moneys the contracting agency did not spend in a previous public improvement contract for
including appropriate green energy technology as part of constructing, reconstructing or performing a major renovation of a public building

(b} Each contracting agency shall compile the information the contracting agency collected under paragraph (a) of this subsection ard report the information to the
depariment al times, in a manner and on forms that the department specilies by rule

(¢) The department shall:

{A) Compile and summarize the informalion the department receives under paragraph (b) of this subsection and, in the department’s compilation and summary,
specifically

{i) Identily contracting agencies that have not complied with the requirements of ORS 279C.527 or the reporting requirements set forth in this section,

() [denufy public improvement contracts for which contracting agencies have determined that including green energy technology as pant of constructing,
reconstructing or performing a major renovation of a public building was not appropnate, and

(i} Idenuly public improvement contracts that use moneys a contracting agency did not spend in a previous public improvement contract on including appropriate
green encrgy technology as part of constructing, reconstructing or performing a major renovation of o public building.

(B} Deliver annually 1o the Legislative Assembly, on or before the date on which each regular session of the Legislative Assembly begins, a report concerning
conlracting agency compliance with this section and ORS 279C 527 that includes the compilation and summary the depariment prepared under subparagraph (A) of this
paragraph. [2007 ¢ 310 §3; 2012 ¢.83 §2, 2003 ¢ 612 §2, 2015 ¢ 424 §2]

Note: Sce note under 279C.527.

279C.530 Condition concerning payment for medical care and providing workers® compensation, (1) Every public improvement contract shall contain a condition
that the contractor shall promptly, as due, make payment to any persen, copartnership, association or corporation furnishing medical, surgical and hospital care services or
other reeded care and attention, incident 1o sickness or injury, to the employees of the contractor, of all sums that the contractor agrees o pay for the services and all
moneys and sums that the coniractor collected or deducted from the wages of employces under any law, contract or agreement for the purpose of providing or paying for
the services

(2) Every public contract subject to this chapler shall contain a clause or cendition that all subject employers working under the contract are either employers that will
comply with ORS 656.017 or employers that are exempt under ORS 656.126. [2003 ¢.794 §143; 2005 c.103 §30)

279C.535 Condition concerning steel material; rules. The Department of Transportation shall adopt rules to require that public improvement contracts entered into by
the departinent include a price escalation and de-escalation clause relating to steel material. As used in this section, “steel material” includes structural and reinforcing steel,
steel studs, sheet piling, guardrail, ductile iron pipe and other steel products used for the construction, reconstruction or major renovation of o road or highway (2005 ¢ 557

§6]
{Hours of Labor)

279C.540 Masimum hours of labor on public contracts; holidays; exceptions; linbility 10 workers; rules, (1) When labor is employed by the state or 3 county,
school district, municipality, municipal corporation or subdivision thercof through a coniractor, a person may not be required or permitted to labor more than 10 hours in
any one day, or 40 hours in any one week, except in cases of necessity or emergency or when the public policy absolutely requires it, th which event, the person so
employed for excessive hours shall receive at least tme and a half pay

{a)A) For all overtime in excess of eight hours in any one day or 40 hours a0 any one week when the work week 15 five consecutive days, Monday through Friday, or

{B) For all overtime in excess of 10 hours in any one day or 40 hours in any one week when the work week is lour consecutive days, Monday through Friday, and

{b) For all work performed on Saturday and on the following legal holidays:

{A) Each Sunday

{B) New Year's Day on January {.

{C) Memorial Day on the last Monday in May.

(D} Independence Day on July 4.

{E) Labor Day on the first Monday in September.

(F) Thanksgiving Day on the fourth Thursday in November.

(G} Christmas Dtay on December 25,

(2) An employer shall give rolice in writing to employees who perform work under subsection (1) of this section, either at the time of hire or before commencement off
work on the contract, or by posting a notice in a location frequented by employees, of the number of hours per day and days per week that employees may be required to
work

(3) For the purpose of this section, each time n legal holiday, other than Sunday, listed in subsection (1) of this section falls on Sunday, the succeeding Monday shall be
recogmized as a legal hohday. Each time a legal holiday listed 1n subsection (1) of this section Talls on Saturday, the preceding Friday shall be recognized as a legal holiday

(4) Subsections (1) to (3) of this sectien do not apply 10 a public improvement contract or a contraci for services if the contractor is a party 1o a collective bargaining
agreement in effect with any labor organization.

(5) When specifically agreed 10 under a written laber-management negotiated labor agreement, an employee may be paid at least tme ond a half pay for work
performed on any legal holiday specified in ORS 187.010 and 187.020 that is not listed in subsection {1} of this section

(6) This section does not apply to contracts for personal services as defined in ORS 279C. 100, provided that persons employed under such contracts shall receive at
least time and a half pay for work performed on the legal holidays specified in subsection {1 Xb)(B) to {G) of this section and for all overtime worked in excess of 40 hours
i any ane week, except for individuals under personal services contracts who are excluded under ORS 653 010 to 653 26! or under 29 U.5.C. 201 1o 209 from receiving
overtime.

(7) Subsecitons (1) and (2) of this section do not apply 1o contracis for services at a county lair or for other events authorized by a county fair board il persons employed
under the conlract reccive at least time and a half for wotk in excess of 10 hours in any one day or 40 hours in any one week

(8)n) Subsections (1) and (2) of this section do not apply to contracts for services. However, persons employed under such contracts shall receive at least ime and a
half pay for work performed on the legal holidays specified in a collective bargaining agreement or in subsection (1)}bXB) to (G) of this section and for all time worked in
excess of 10 hours in any one day or in excess of 40 hours in any one week, whichever is greater

(b) An employer shall give notice in writing to employees who work on a contract for services, either at the time of hire or belore commencement of work on the
contract, or by posting a nolice in a location frequented by employees, of the number of hours per day and days per week that the employees may be required to work

() Any contractor or subcentracior or contractor’s or subconiractor’s surety that violates the provisions of this section is liable to the affected employees in the amount
ol their unpatd overtime wages and in an additional amount equal to the unpaid overtime wages as quidated damages. [F the violation results from willful falsification of
payroll records, the contractor or subcontractor or centracior’s or subcontractor’s surety is liable to the affected employees tn the amount of their unpaid overtime wages
and an additienal amount equal to twice the unpaid overtime wages as hquidated damages.

{10) An action to enforce hability to employees under subsection (9) of this section may be brought as an action on the contractor’s payment bond as provided for in
ORS 279C 610

{11) In accordance with ORS chapter 183, the Commissioner of the Bureau of Labor and [ndusiries may adopt rules to carry out the provisions of this section. [2003
€. 794 §144, 2005 ¢ 103 §31)
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279C.545 Time lmitation on claim for overtime; posting of circutar by contractor, When labor 15 employed by the siale or a county, school district, municipality,
muntcipal corporation or subdivision thereof through another as a contractor, any worker employed by the contractor shall be foreclosed from the nght to collect for any
avertime provided in ORS 279C.540 unless a claim for payment 1s filed wath the contractor within 90 days from the completion of the contract, providing the contractor
has

(1) Caused a circular clearly printed in boldfaced 12-point type and containing a copy of this section to be posted in a prominent place alongside the door of the
timekeeper's office or in a similar place that is readily available and freely visible to workers employed on the wotk

(2) Muntained the circular continuously posted from the inception to the completion of the contract on which workers are or have been employed. [2003 ¢ 794 §145)

(Retainage and Paymenis)

279C.550 “Retninage™ defined. As used tn ORS 279C 550 10 279C 570, “retainage” means the dilference between the amount exrned by a contractor on a public
improvement contract and the amount paid on the contract by the contracting agency. {2003 ¢ 794 §146, 2005 ¢ 103 §32]

279C.555 Withholding of retainage. The withholding of retainage by a contractor or subcontractor on public improvement contracts shall be in accordance with ORS
701.420. [2003 c.794 §147; 2013 c.410 §1]

279C.560 Form of retainage; procedures for holding and payment. (1) Unless a contracting agency that rescrves an amount as retanage under ORS 2790 570(7)
finds in wriling that accepting o bend or instrument described in paragraph {a) or (b) of this subsection poses an extraordinary nisk that 1s not typically associated with the
bord or irstrument, the contracting agency in lieu of withholding moneys from payment shall aceept from a contractor

{a) Bonds, securities or other instruments of a character described in subsection (6) of this section that are deposited as provided in subsection (4] of this section, or

{b) A surety bond deposited as provided 16 subscction (7) of this section

{2) A contracting agency thal holds moneys as retainage under ORS 279C.570 (7) shall

(a) Hold the moneys 1n a fund and pay the moneys to the contractor i accordance with ORS 279C.570, or

{b) At the election of the contractor, pay the moneys to the contractor in accordance with subsection (4) or (5) of this section and in a manner authortzed by the Director
of the Oregon Department of Administrative Services.

{3) If the contracting agency incurs additional costs as a resull of the exercise of an option described in subsection (1) or (5) of this section, the contracting agency may
recover the costs from the contractor by reducing the final payment. As work on the contract progresses, the contracting agency shall, upon demand, inform the contractor
of all accrued costs,

{4) The contractor may deposit bonds, securities or other instruments with the contracting agency or in a bank or trust company for the contracting agency to hold for
the conlracting agency’s benelit in licu of moneys held as retainage 1Fthe contracting agency accepts bonds, securities or other instruments deposited as provided in this
subsection, the contracting agency shall reduce the moneys held as retainage in an amount equal to the value of the bonds, securities and other tnsiruments and pay the
amount of the reduciion 1o the contracior in accordance with ORS 279C 570. [nterest or eamings on the bonds, securities or other instruments shall accrue to the contractor

{5) [T the contraclor elects, the contracting agency shall deposit the retainage as accumulated in an interest-bearing account in a bank, savings bank, trust company or
savings association for the benelit of the contracting agency When the contracting agency is a state contracting agency, the account must be established through the State
Treasurer. Earnings on the account accrue Lo the contractor

(6) Bonds, securities and ather instruments deposited or acquired in Lieu of retainage, as permitted by this section, must be ol a characler approved by the Director of the
Oregon Department of Administrative Services, including but not limited 10

(a) Bills, certificates, notes or bonds of the United Siates.

(b) Other obligations of the United States or agencies of the United States.

(c) Obligations of a corporation wholly owned by the federal government

(d) Indebiedness of the Federal National Mortgage Association.

(e) General obligation bonds of the State of Oregon or a pohitical subdivision of the State of Oregon

() Irrevocable [etters of credit issued by an insured institution, as defined in ORS 706.008

(7) The contractor, with the approval of the comiracting agency, may deposit a surety bond for all or any portion of the amount of funds telained, or 10 be retained, by
the contracting agency in a form acceptable 10 the contracting agency The bond and any proceeds of the bond must be made subject to all clatms and liens and in the same
manner and priority as set forth for retanage under ORS 279C.550 10 279C 570 and 279C 600 to 279C 625. The cantracting agency shall reduce the moneys the
contracling agency holds as retainage in an amount equal to the value of the bond and pay the amount of the reduction to the contractor in accordance with ORS 279C 570
Whenever a contracting agency accepts a surety bond from n contractor in lieu of retainage, the contractor shall accept bike bonds from a subcontraclor or supplier from
which the contractor has retainage. The contractor shall then reduce the moneys the contractor holds a3 retainage in an amount equal to the value of the bond and pay the
amount of the reduction ta the subcontractor or supplier. (2003 ¢.794 §148, 2009 ¢ 568 §1]

279C.565 Limitation on reiainage requirements. Unless otherwise specifically included by stalute, the provisions of ORS 279C.560 or 279C 625 apply only as
between the contracting agency or public body and the party with whom it contracts. (2003 ¢ 794 §149]

279C.570 Prompt payment policy; progress payments; retainage; inferest; exception; settlement of compensation disputes. (1) 1t is the policy of the State of
Oregon that all payments due on a public improvement contract and owed by o contracting agency shall be pad promptly. No contracting agency 15 exempt from the
provisions of this seclion

{2} Contracting agencies shail mnke progress payments on the contract monthly as work progresses on a public improvement contract. Payments shall be based upon
estimates of work completed that are approved by the contracting agency A progress payment is not considered ncceptance or approval of any work or waiver of any
defects therein. The contractng agency shall pay to the contractor interest on the progress payment, not including retainage, due the contractor The interest shall
commence 30 days after receipt of the invoice from the contractor or 15 days after the payment is approved by the contracting agency, whichever is the earlier date The
rate of interest charged to the contracting agency on the amount due shall equal three times the discount rate on 90-day commercial paper in effect o the Federal Reserve
Bank in the Federal Reserve district that includes Gregon on the date that is 30 days afier receipt of the invoice from the contractor or 15 days after the payment is approved
by the contracting agency, whichever 1s the earlier date, but the rate of interest may not exeeed 30 percent

(3) Interest shall be paid automatically when payments become overdue The contracting agency shall document, calculate and pay any interest due when payment is
made on the principal Interest payments shall accompany payment of net due on public improvement contracts. The contracting agency may not require the contractor to
petition, invoice, bill or wait addinonal days 10 receive inlerest due

{4) When an invoice is filled out incarrectly, when there is any defect or impropricty in any submitted invaice or when there 15 a good faith dispute. the contracting
agency shall so notify the contractor wathin 15 days stating the reason or reasons the invoice is delecttve or improper or the reasons for the dispute. A defective or improper
invoice, if corrected by the contractor within seven days of being notified by the contracting agency, may not cause a payment to be made later than specified in this section
unless interest is also paid

(%) If requested in writing by a first-tzer subcontractor, the contractor, within 10 days afier receiving the request, shall send to the first-tier subcontractor a copy of that
portion of any 1nvolce, request for payment submatied to the contracting agency or pay document provided by the contracting agency to the contractor specifically related to
any labor or materials supplied by the first-tier subcontractor.

(6) Payment of interest may be postponed when payment on the principal 15 delayed because of disagreemeznt between the contracting agency and the contractor
Whenever a conlractor brings formal administrative or judicial action to collect interest due under this section, the prevailing party is entitled to costs and reasonable
altomney fees.

(7) A contracting agency may reserve as retainage from any progress payment on a public improvement contract an amount not to exceed {ive percent of the payment
As work progresses, a contracting agency may reduce the amount of the retanage and the contracting agency may eliminate retainage on any remaining monthly contract
payments afier 50 percent of the work under the contract is completed if, in the contracting agency’s opinton, such work is progressing satisfactorily. Elimination or
reduction of retainage shall be allowed only upon written application by the comtractor, and the application shall include written approval of the contractor’s surety
However, when the contract work is 97 5 percent completed the contracting agency may, at the contracting agency 's discretion and without application by the contractor,
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reduce the retained amount to 100 percent of the value of the contract work remaining to be done. Upoen receipt of a written applization by the cantractor, the contracting
agency shall respond in wnting within a reasonable time

(B) The retainage held by a contracting agency shall be included m and paid to the contractor as part of the final payment of the contract price. The contracting agency
shall pay to the contractor interest at the rate of 1 5 percent per month on the final payment due the contractor, interest 1o commence 30 days alter the work under the
contract has been completed and accepted and 1o run until the date when the final payment is tendered to the contractor. The contractor shalk noufy the contracting agency
in writing when the contractor considers the work complete and the contracting agency shall, within 15 days after receiving the written notice, cither accept the work or
nolify the contractor of work yel to be performed on the contract. If the contracting agency does not, within the time allowed, notify the contractor of work yet to be
performed to fulfill contracinal obliganions, the interest provided by this subsection shall commence to run 30 days after the end of the 15-day period

(9Xa) The contracting agency shall pay, upon settlement or judgment in favor of the contractor regarding any dispute as 1o the compensation due a contractor for work
performed under the terms of a public improvement contract, the amount due plus interest at the rate of two times the discount rate, but not to exceed 30 percent. on 90-day
commercial paper in effect al the Federal Reserve Bank in the Federal Rezerve district that includes Oregon on the date of the settlement or judgment, and aceruing from
the later of

(A) The due date of any progress payment received under the contract for 1he period in which such work was performed; or

(B) Thirty days after the date on which the claim for the payment under dispute was presented to the contracting agency by the contraclor in writing or in accordance
with applicable provisions of the contract :

(b} Interest shall be added to and not made a pan of the settlement or judgment [2003 c 794 §150, 2005 c 103 §33)

{Subcontractors)

279C,580 Centractor’s relations with subcontractors. (1) A contractor may not request payment from the contracting agency of any amount withheld or retained in
accordance with subsection (5) of this section until the contractor has determined and certified to the conlracting ogency that the subcontractor has determined and cerified
to the contracting agency that the subcontractor is entitled to the payment

(2) A dispute between a contractor and {irst-tier subcontractor relating to the amount or entitlement of a first-tier subcontractor to a payment or a late payment inferest
penalty under o clause included in the subcontract under subsection (3) or {4) of this section does not constitute a dispute te which the contracting agency is a party. The
contracting agency may not be included as a party in any administrative or judicial proceeding involving such a dispute

(3) Each public impravement contract awarded by a contracting agency must include a clause that requires the contractor 1o include in each subcontract for property or
services the contractor enders into with a first-tier subcontractor, including a material supplier, for the purpose of performing a construction contract

() A payment clause that obligates the contractor to pay the first-tier subcontractor for satisfactory performance under the subcontract within 10 days out of amounts
the contracting agency pays to the contractor under the public improvement contract.

{b) A clause that requires the conteactor to provida a first-tier subcontractor with a standard form that the firsi-tier subcontractor may use as an application for payment
or as another method by which the subcontractor may claim a payment due from the contractor

{c) A clause that requires the contractor, except as otherwise provided in this paragraph, to use the same form and regular administrative procedures for processing
payments during the entire term of the subcontract. A contractor may change the form or the regular administrative procedures the contractor uses for provessing payments
if the contractor:

{A) Notifies the subcontractor in wnting at least 45 days before the date on which the contractor makes the change, and

(B} Includes with the wnitten notice a copy of the new or changed form or a descriplion ol the new or changed procedure,

{d} An interest penalty clause that obligates the contractor, if the contracter does not pay the first-tier subcontractor within 30 days aller receiving payment [rom the
contracling agency, to pay the first-tier subcontractor an interest penalty on amounts due in each payment the contractor does not make in accordance with the payment
clause included in the subcontract under paragraph (a) of this subsection. A contractor or ficst-tier subcontractor is not obligated to pay an interest penalty il the only reason
that the contractor or first-tier subcontractor did not make payment when payment was dug is that the comractor or firsi-tier subcontractor did not receive payment from the
conlracting agency or contractor when payment was due. The interest penalty

{A) Applies to the period that begins on the day after the required payment date and that ends on the date on which the amount due is paid, and

(B} !s computed at the rate specified in ORS 279C.515 (2},

{(4) A public improvement contract that the contracting agency awards shall obligate the contractor, in each of the contractor’s subcontracts, lo require the firsi-tier
subcontractor to include a payment clause and an interest penalty clause that conforms to the standards of subsection {3) of this section in each of the first-tier
subcontractor's subcontracts and to sequire each of the first-ticr subcontractor’s subcontractors to include such clauses in the first-uer subcontractors” subcontracts with
cach Jower-tier subcontracior or supplier

(5)a) The clauses required by subsections (3} and (4) of this section do not impair the night of a contractor or a subcontractor al any tier o negotiate, and o include i
the subcontract, provisions that

(A) Permit the contractor or a subcontractor to retain, in the event of a good faith dispute, an amount not to exceed 150 percent of the amount in dispute from the
amount due a subcontractor under the subcontract withowt incurring any obligation to pay o late payment interest penalty, in accordance with terms and conditions the
parties to the subcontract agree upon, giving such recognition as the parties consider appropniate to the abilny of a subcontractor to furnizh a performance bond and 2
payment bond:

(B) Permit the contractor or subcontractor to make a determination that part or all of the subcontractor’s request for payment may be withheld 10 accordance with the
subcontract; and

(C) Permit such withholdings without incurring any obligation to pay a late payment interest penalty if

(1) A notice that conlorms to the standards of subsection (8) of this section has been previously fumished to the subcontractor, and

(1) A copy of any nolice a contractor issues under sub-subparagraph (1) of this subparagraph has been furnished to the centracung agency

(b) As used in this subsection, “good fath dispute” means a documented dispute concerning

(A) Unsatisfactory job progress.

(B) Defective work not remedied.

(C) Third-party claims filed or reasonable evidence that claims will be filed

(D) Failure to make tmely payments for labor, equipment and matenals

(E) Damage to the contractor or subconiractor

(F) Reasonable evidence that the subcontract cannot be completed for the unpaid balance of the subcontract sum

(6) If, after applying to a contracting agency for payment under a public improvement contract but before paying a subcontractor for the subcontractor’s performance
covered by the application. a contractor discovers that all or o portion of the payment otherwise due the subcontractor s shbject to withholding from the subcontractor in
accordance with the subcontract, the contractor shall

(a) Furish to the subcontractor a notice conforming to the standards of subsection (8) of this section as soon as practicable after ascenaining the cause for the
withholding, but before the due date for payment 1o the subcontractor,

{b) Furnish 1o the contracting agency, as soon as practicable, a copy of the notice furnished to the subcontractor under paragraph (a) of this subsection,

() Reduce the progress payment to the subcontractor by an amount not to exceed the amount specified in the notice of withholding furnished under paragraph (a) of this
subsection.

(d) Pay the subcontractor as soon as practicable after the commection of the identified subcontract performance deficiency,

(e) Make such payment within:

(A) Seven days after correction of the identified subcontract performance deficiency unless the funds fer the payment must be recovered from the contracting agency
because of a reduction under paragraph (f{A) of this subsection; or

(B) Seven days afier the contractor recovers the funds from the contracting agency,

(1) Noufy the contracting agency upon.

(A) Reduction of the amount of any subsequent centified npplication for payment, or

(B) Payment to the subcontractor of any withheld amounts of a progress payment, specifying

(1) The amounts of the progress payments withheld under paragraph (a) of this subsection, and
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(i) The dates on which the withholding began and ended, and

() Be obligated to pay to the contracting agency an amoun{ equal to interest on the withheld payments computed in the manner provided in ORS 279C 570 from the
1 hh day after receiving the withheld amounts (rom the contracting agency until

(A) The day the tdentified subcontractor performance deficiency 1s corrected; or

(B) The date that any subsequent payment is reduced under paragraph (f)}{A} of this subsection

(7)x) 12 contzactor, afer paying a first-tier subcontractor, receives from a supplier or subcontractor of the first-tier subcontractor a written notice asserting a deficizncy
in the first-tier subcontractor’s performance under the public improvement contract for which the contractor may be ultimately hable and the contractor determines that ali
or a portion of future payments otherwise due the first-tier subcontractor is subject 10 withholding in accordance with the subcontract. the contractor may, without incurrinyg
an obligation lo pay o late payment interest penalty under subsection (6)Xe) of this section

(A) Furmsh to the first-tier subcontractor o notice that conforms to the standards of subsection {B) of this section as soon as practicable afier making the determination,
and

(B) Withhold from the first-tier subcontracior's next available propress payment or paymenls an amount niot to exceed the amount specified in the notice of withholding
furnished under subparagraph (A) of this paragraph.

(b) As soon as pracucable, but not Tater than 10 days after recevinyg sansfactory written notice that the wdentified subcontract performance deficiency has been
corected, the contractor shall pay the amount withheld under paragraph (a}{(B) ef this subsection to the first-tier subcontractor, or shall incur an abligation to pay a late
payment interest penalty 1o the frst-tier subcontractor computed at the rate specilied in ORS 279C 570

{8) A written notice of any withhelding must be issued to a subcontractor, with a copy to the contracting agency, that specifies

{n) The amount to be withheld,

{b) The specified causes for the withholding under the terms of the subcontract, and

{c) The remedhal actions the subcontractor must take in order to receive payment of the amounis withheld

{9) Excepl as provided in subsection (2) of this section, this section doees not limit or impair any contractual, adminstrative or judicial remedies otherwise available to a
conlractor or a subcontractor in the event of a dispute involving a contractor’s late payment or nonpay ment or a subcontractor’s deficient performance or nonperformance

(10} A contraclor’s obligation to pay a late payment interest penalty to a subcontracter under the clause included in a subcontract under subsection (3) or (4) of this
section 15 not an obligation of the contracting agency. A contract modification may not be made for the purpose of providing reimbursement of a late payment interest
penalty. A cost reimbussement claim may not include any amount for reimbursement of a late payment interest penalty. [2003 ¢. 794 §151, 2005 c 103 §34, 2012 c 4 §2)]

279C.585 Authority to substitute undisclosed first-tier subcontractor; circumstances; rules. A contractor whose bid 1s accepted may substitute a first-tier
subcontractor that was not disclosed under ORS 275C 370 by submitting the name of the new subconiractor and the reason for the substitution in writing to the contracting
agency A contractor may substitule a firsi-tier subcontractor under this section in the {ollowing circumstances

(1) When the subcontractor disclosed under ORS 279C.370 ails or refuses to execute a written contract after having had a reasonable epportumity to do so after the
written contracl, which must be reasonably based upon the general terms, conditions, plans and specifications for the public improvement preject or the terms of the
subcontractor’s written bid, 1$ presented 1o the subcontractor by the contractor

{2) When the disclosed subcontractor becomes bankrupt or insolvent

(3) When the disclosed subcontractor fals or refuses to perform the subcontract.

{4) When the disclosed subconiractor Fuls or refluses to meet the bond requirements of the contractor that had been identified prior o the bid submittal

(5) When the contractor demonstrates to the contracting agency that the subconiractor was disclosed as the r=sult of an wadvertent clencal error

{6) When the disclosed subcontractor does not hold a license from, or has a license that is not properly endorsed by, the Construction Contractors Board and is required
1o be licensed by the board

(7) When the contractor determines that the work performed by the disclosed subcontractor is substantially unsalisfactory and not in substantial accordance with the
plans and specifications or that the subcontractor is substantially delaying or disrupting the progress of the work

(8) When the disclosed subcantractor 15 ineligible to work on a public improvement contract under applicable statutory provisions

(9} When the substitution is for good cause. The Construction Contractors Board sha!l define “good cause” by rule. “Gooed cause™ includes but is not limited o the
financial instability of a subcontractor, The definition ol “good cause™ must reflect the least-cost policy for public improvements established in ORS 279C 305

(10) When the substilution is reasonably based on the contract alternates chosen by the contracting agency. [2003 c.794 §152; 2007 c 836 §45]

279C.590 Complaint process for substitutions of subcontraciors; civil penalties. (1}{a) A subcontractor disclosed under ORS 279C.370 may file a complaint based
on the subcontractor disclosure requirements under ORS 279C. 370 with the Construction Contractors Board about a contractor if the coniractor has substituted another
subcontractor for the complaining subcontractor,

{b) If more than one subcontractor Tiles o complaint with the board under paragraph (a) of this subsection relating to a single subcontractor disclosure, the hoard shall
consolidate the complaints inlo one proceeding. IT the board imposes a civil penalty under this section against a contractor, the amount collected by the board sha!l be
divided evenly among all of the complaining subcontractors,

{c) Each subcontractor filing a complaint under paragraph (a) of this subssction shall post a deposit of $500 with the board upon {iling the complaint.

(d) 1f the board determines that a contractor’s substitution was not in compliance with ORS 279C 585, the board shall retum the full amount of the deposit posted under
paragraph (c) of this subsection to the complaining subcontracior,

{e) IF the board determines that a coniractor has not substituted a subcontractor or that the contractor’s substitution was in compliance with ORS 279C 5835, the board
shall award the contractor $250 of the deposit and shall retain the other $250, which may be expended by the board.

(2) Upon receipt of a complaint under subsection (1) of this section, the board shall investigate the complaint. |1 the board determines that a contractor has substituted a
subcontractor in a manner not in compliance with ORS 279C.585, the board may impose a civil penalty against the contracter under subsections {3} to (5) of this section.
Civil penalties under this section shall be imposed in the manner provided under ORS 183,745,

(3) If the board imposes a civil penalty under subsection (2) of this section and it is the first time the board has imposed a civil penalty under subsection (2) of this
section ogainst the contractor during a threc-year period, the board shall:

(a) Impose a civil penalty on the contractor of up to 10 percent of the amount of the subcontract bid submitted by the complaining subconiractor to the contractor or
$15,000, whichever is less. Amounts collected by the board under this paragraph shall be awarded 1o the complaning subconttactor or subcontractors, and

(b) Impose a civil penalty on the contractor of up to $1,000. Amounts collected by the board under this paragraph shall be retained by the board and may be expended
by the board.

(4) If the board imposes a civil penally under subsection (2) of this section and it is the second time the board has imposed a civil penalty under subsection {2) of this
section against the contractor during a three-year period, the board may:

(a} Impose a civil penalty on the contractor of up to 10 percent of the amount of the subcontract bid submitted by the complatning subcontractor to the contractor or
$15,000, whichever is less. Amounts collected by the board under this paragraph shall be awarded to the complaining subcontractor or subcomiractors; and

(b) Impase a civil penalty on the contractor of up to $1,000 and shall place the contractor on the list established under ORS 701 227 for up to six months, Amounts
coliected by the board under this paragraph shall be retained by the board and may be expended by the board.

(5) IF the board imposes a civil penalty under subsection (2) of this section and the board has imposed a civil penalty under subsection (2) of this section against the
contractor three or more times during a three-year period, the board may:

(a) [mpose a civil penalty on the contractor of up 1o 10 percent of the amount of the subcontract bid submitted by the complaining subcontractor to the contractor or
$15,000, whichever is less. Amounts collected by the board under this paragraph shall be awarded to the complaining subcontractor or subcontractors; and

(b) Impase a civil penalty on the contractor of up 1o $1,000 and shall place the contractor on the list established under ORS 701 227 for up to one year Amounts
collected by the board under this paragraph shall be retained by the board and may be expended by the board.

(&) Within 10 working days afier receiving o complaint under subsection (1) of this section, the board shall notify, in writing, any contracting agency that i a party to
the contract for which the complaint has been filed that the complaint has been filed. [2003 ¢.794 §153]

{Action on Payment Bonds and Public Works Bonds)

B4
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279C.600 Right of action on payment bond or public werks bond of contractor or subcontractor; notice of claim. {1} A person claiming to have supplied labor or
materials for the performance of the work provided for in a public contract, including any person having a direct contractual relationship with the contractor furnishing the
payment bond or a direct contractual relationship with any subcontractor, or an assignee of such person, or a person claiming moneys due the State Accident Insurance
Fund Corporation. the Unemployment Compensation Trust Fund or the Depaniment of Revenue in connection with the performance of the contract, has a right of action on
the contractor’s payment bond as provided for in ORS 279C 380 and 279C.400 only ift

(a) The person or the assignee of the person has not been paid in full; and

(b) The person gives written notice of claim. as prescribed 1n ORS 279C,605, to the contractor and the contracting agency

(2) When, upon investigation, the Commussioner of the Bureau of Labor and Industries has received information indecating that ene or more workers praviding labor on
a public works have not been paid in full at the prevailing rate of wage or overtime wages, the commissioner has a right of action first on the contractar's public works bond
required under ORS 279C, 836 and then, for any amount of a claim not satisfied by the public works bond, on the contractor’s payment bond, as provided in ORS 279C 380
and 279C 400. When an investigation indicates that a subcontractor’s workers have not been pad in full at the prevailing rate of wage or overtime wages, the commzssioner
has a nght of action first on the subcontractor’s public wotks bond and then, for any amount of a claim not satisfied by the subcentractor's public works bond, on the
contractoer’s payment bond. The commissioner’s right of action exists without necessity of an assignment and extends to workers on the project who are not identiflied when
the written notice of clatm is given, but for whom the commissioner has received information indicating that the workers have provided labor on the public works and have
not been pand in full. The commissioner shall give written notice of the claim, ag prescribed in QRS 279C 605, 1o the contracting agency, the Construction Contractors
Board, the contractor and, if applicable, the subcontractor. The commissioner may not make a claim for the same unpaid wages against more than one bond under this
section. [2003 c. 794 §154; 2005 c.360 §3]

279C.605 Notice of claim. (1} The notice of claim required by ORS 279C.600 must be sent by registered or certified mail or hand delivered no later than 1B days afer
the day the person last provided labor or furmished matenials or 180 days after the worker listed in the notice of claim by the Commissioner of the Bureau of Labor and
Industries last provided Iabor. The nolice may be sent or delivered to the contractor or subcontracior al any place the contractor or subconiractor maintains an office or
conducts business or at the residence of the contractor or subcontractor.

(2) Notwithstanding subsection { 1) of this section, if the claim s for a required contribution 10 a fund of an empleyce benefit plan, the notice required by ORS 279C 600
tmust be sent or delivered within 200 days afler the employee last provided labor or materials

(3} The notice must be in writing substantially as follows:

To (here insert the name of the contractor or subcontractor and the name of the public body):

Notice hereby is given that the undersigned (here insent the name of the claimant) has a claim for (here insert a briel description of the labor or matenals performed or
furnished and the person by whom performed or furnished, if the claim is for other than labor or matenals, insert a brief descripuion of the claim) i the sum of (here insen
the amount) dollars against the (here insen public works bond or payment bond, as applicable) taken from (here tnsert the name of the principal and, if known, the surety or
sureties upon the public works bond or payment bond) for the work of (here insert a brief description of the work concerming which the public works bond ot payment bond
was taken). Such material or labor was supplied to (here insent the name of the contractor or subcontractor}

(here to be signed)

(4) When notice of clatm 15 given by the commissioner and il the claim includes a worker who is then unidentified, the commissioner shall include in the notice a
statement that the claim includes an unidentified worker for whom the commissioner has received information indicating that the worker has not been patd in full o1 the
prevailing rate of wage required by ORS 279C 840 or overtime wages required by ORS 279C 540

(5) The person making the claim or giving the notice shall sign the notice. [2003 ¢, 794 §155, 2005 ¢.360 §4, 2009 ¢.160 §1)

279C.610 Action on contractor’s public works bond or payment bond; time limitation., (1) The Commissioner of the Burcau of Labor and Industries or a person
who has a nght of action on the public works bond or the payment bond under ORS 279C.600 and, where required, who has filed and served the nolice or notices of ¢laim,
as required under ORS 279C 600 and 279C 605, or that person’s assignee, may institute an action on the contractor’s public works bond or payment bond in a circuit coun
of this state or the lederal distnict court of the district.

(2) The action shall be on the relation of the commissianer, the claimant, or that person’s assignee, as the case may be, and shall be in the name of the contracting
agency that let the contract or, when applicable, the public agency or agencies for whose benefit the contract was let. It may be prosecuted 1o final judgment and execution
for the use and benefit of the commussioner or the claimant, or that person’s assignee, as the fact may appear

(3} The action shall be instituted no fater than two years after the person last provided labor or materials or two years after the worker hsted in the commussioner’s
notice of claim last provided labor [2003 ¢ 794 §156, 2005 ¢ 360 §5]

279C.615 Preference for labor and materinl licns. All labor and malerial liens have preference and are supenor to all other liens and claims of any kind or nature
created by ORS 279C 500 to 279C 530 and 279C 600 10 279C.625. [2003 ¢, 794 §157)

279C.620 Rights of persen providing medical care to employces of contractor. A person providing medécal, surgical or hospital care services or other necded care
and attention, incident to sickness or injury, to the employees of a contractor or subcontractor on a public contract is deemed to have performed labor on the public contract
for the purposes of ORS 279C 600 to 279C 625, [2003 c 794 §158]

279C.625 Joint liability when payment bond not executed. [f the public improvement contract is one for which a payment bond as provided for tn ORS 279C 380
and 279C 400 is required and the contractor fwls to pay for labor or materials or to pay claims due the [ndustrial Accident Fund, the Unemployment Compensation Trust
Fund or the Department of Revenue and the officers of the public body that authorized the contract fail er neglect 1o require the person entening into the contract to execute
the payment bond

(1) The State of Oregon and the officers authorizing the contract shall be jointly liable for the labor and materials used in the performance of any work under the
contract, and for claims due the Industial Accident Fund, the Unemployment Compensation Trust Fund and the Departiment of Revenue, if the contract was entered into
with the State of Oregon.

(2) The public body and the officers authorizing the contract shall be joinily liable for the labor and materials used in the performance of any wark under the contract
and for claims due the Industrial Accident Fund, the Unemploymem Campensation Trust Fund and the Depantnent of Revenue, if the contract was entered into on behalf of
a public body other than the state. 2003 ¢ 794 §159; 2005 c. 103 §35]

(Terminatien or Suspension of Contract for Public Interest Reasons)
279C.650 “Labor dispute™ defined. As used in ORS 279C 650 10 279C.670, “labor dispute™ has the meaning given that term in ORS 662 010. [2003 ¢ 794 §160]
279C.655 Extension and compensation when work suspended. [f'a public contract is not terminated but work under the contract is suspended by an order of o
contracting agency for any reason considered to be in the public interest other than a labor dispute o any third-party judicial proceeding relating to the work other than a

suil or action filed in regards to o labor dispute, the contractor is enlitled to a reasonable extension of the contract 1ime and reasonable compensation for all costs resulting
from the suspension plus a reasenable allowance for averhead with respect 10 such costs. [2003 ¢ 794 §161]
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279C.660 Compensation when contract terminated due to public interest. When a public contract 1s terminated by mutual agreement, provision shall be made for
the payment of compensation to the contractor [n additton 10 a reasonable amount of compensation for preparatory work and for all costs and expenses ansing out of
termination, the amount to be paid to the contractor

(1) Shall be determined on the basis of the contract price in the case of any fully completed separate item or portion of the werk for which there 15 a separate or umit
contract price, and

(2) May, with respect to any other work, be a percent of the contract price equal to the percentage of the work completed. [2003 ¢ 794 §162]

279C.665 Contractual provisions for compensation when contract terminated due to public intercst. A contracting agency may provide 1n o public improvement
contract detyled provisions under which the contractor shall be enutled, as a matter of right, 1o compensation upon termination of the contract on account of any reason
considered to be in the public interest [2003 ¢ 794 §163)

279C.670 Application of ORS 279C.650 to 279C.670. ORS 279C 650 to 279C 670 do not apply to suspension of the work or termination of the contract that occurs as
o result of the contractor’s violation of Federal, state or local stalutes, ordinances, rules or regulations in existence at the time the contract was executed or as a result of
violations of the terms of the contract [2003 ¢ 794 §164])

PREVAILING WAGE RATE

279C.800 Definitions for ORS 279C.800 to 279C.870. As used in ORS 279C 800 10 279C 870

(1) “Fringe benefits” means

{a) Contributions that a contractor or subcontracter makes irrevocably to a trustee or to a third person under a plan, fund or program; and

{b) Costs that a contractor or subcontractor may reasonably be anticipated to incur in providing the following items, except for items that federal, siate or local law
requires the contractor or subcontractor to provide

{A) Benelits to workers pursuant lo an enforceable wnitten commitment to the workers to carry out a financially responsible pian or program for

(1) Medical or hospitat care;

(1i) Penstons on setirement or death, or

{in) Compensation for injuries or iliness that result {from occupational activity,

(B) Insurance to provide the benefits described in subparagraph (A) of this paragraph,

{C) Unemployment benefils,

(D) Life insurance,

(E) Disability and sickness insurance or accident insurance,

(F) Vacation and holiday pay,

(G) Costs of apprenticeship or other similar programs, or

(H) Other bona fide finge benelits

(2} “Housing™ has the meaning given that term in ORS 456 055

(3} “"Locality™ means the following district in which the public works, or the major portion of the public works, 1s to be performed:

(n) Dustrict 1, composed of Clatsop, Columbia and Tillamook Counties,

(b} District 2, composed of Clacknmas, Multnomah and Washington Counties,

(c) Dustrict 3, composed of Marion, Polk and Yamhill Counties,

(d} District 4, composed of Benton, Lincoln and Linn Counties,

(£) District 5, compaosed of Lane County,

(1) Dustrict 6, compaosed of Douglas County,

{£) Distric1 7, composed of Coos and Curry Counties,

{h) District 8, composed of Jackson and Josephine Counties;

(i) District 2, composed of Hood River, Sherman and Wasco Counties;

{j) District 10, compesed of Crook, Deschutes and JefTerson Counties,

{k) District |1, composed of Klamath and Lake Counties;

(L) District 12, composed of Gilliam, Gram, Morrow, Umatilla and Wheeler Counties;

{m} District 13, composed of Baker, Union and Wallown Counties; and

(n) District 14, composed of Harney and Malheur Counties.

{4) “Prevailing rate of wage™ means the rate of hourly wage, including all fringe benefits, that the Commissioner of the Bureau of Labor and [ndustries determines is
paid in the locality to the majority ol workers employed on projects of a similar character in the same trade or occupation.

(5)“‘Public agency™ means the State of Oregon or a political subdivision of the State of Oregon, or a county, city, district, authority, public corporation or public entity
organized and existing under law or charter or an instrumentality of the county, city, district, authority, public corporation or public entity

(6)a) “Public works" includes, but is not limited 10

(A) Roads, highways, buildings, structures and improvements aof all types, the construction. reconstruction, major renovation or painting of which is carned on or
contracied for by any public agency 10 serve the public interest;

(B) A project that uses $750,000 or more of funds of a public agency for constructing, reconsiructing, painting or performing @ major renovation on a road, highway,
building, struciure or improvement of any type;

(C) A project that uses funds of a private entity lor constructing a privately owned road, highway, building, structure or improvement of any type in which a public
agency will use or occupy 25 percent or more of the square footage of the completed project;

(D) Notwithstanding the provisions of ORS 279C.810 (2)a), (b) and (c}, a device, struclure or mechanism, or a combination of devices, structures or mechanisms, that

(1) Uses solar radiation as a source for generating heat, cooling or electrical energy; and

(3} s constructed or installed, with or without using funds of a public agency, on land, premises, structures or buildings that a public body, as defined in ORS 174 109,
owWns; of

(E) Notwithstanding paragraph (b)(A) of this subsection and ORS 279C.810 (2)(b) and (c), construction, reconstruction, painting or major renovation of a road,
highway, building, structure or improvement of any type that occurs, with or without using funds of a public agency, on real property that a public umiversity listed in ORS
352 002 owns.

(b} “Public works™ does not include:

(A) Reconstructing or renovating privately owned property that a public agency leases; or

(B) A private nonprofit entity's renovation of publicly owned real property that is more than 75 years old 1f

(1) The real property is leased to the private nonprofit entity for more than 25 years;

(1) Funds of o public agency used in the renovation do not exceed 15 percent of the total cost of the renovation; and

{1ii} Centracts for the renovation were advertised or, if not advertised, were entered into before July 1, 2003, but the renovation has not been completed on or before
July 13, 2007 [2003 c.794 §165; 2007 c.764 §34; 2010 .45 §1; 2013 c.203 §1; 2015 c. 482 §1; 2015 c. 757 §81]

279C.805 Policy. The Legislative Assembly declares that the purposes of the prevailing rate of wage law are:

(1) To ensure that contractors compete on the ability to perform work competently and efficiently while maintaining community-established compensation standards
{2) To recogmize that local participation in publicly financed construction and family wage income and benefils are essential to the protection of community standards
(3) To encourage troining and education of workers to industry skills standards.

{+#) To encourage employers 1o use funds allocated for employee fringe benefits for the actual purchase of those benefits. [2003 ¢ 794 §166]
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279C.807 Workforce diversity for public works projects, (1) The Burcau of Labor and Industries shall develop and adopt a plan (o increase diversity statewide
among workers employed on projects subyect to ORS 279C 800 to 279C 870 The bureau shall develop the plan afier conducting a statewide public process to solicit
proposals to increase diversity and shall adopt the plan afier considering proposals submitted to the bureau

{2) The burcau shall report each year to the Legiskative Assembly or to the appropniate legislative tnterim commitice conceming progress that results from the plan
adopled under this section and may submit recommendations for legislation or other measures that will improve diversity among workers employed on projects subject 1o
ORS 279C.800 1o 279C.870. The burcau shall submit the first report no later than January |, 2009 (2007 ¢ 844 £9]

Note: 273C 807 was enacted into law by the Legisiative Assembly but was nol added to or made a part of ORS chapler 279C or any series therein by legislative action.
See Preface to Oregon Revised Siatutes for further explanation

279C.808 Rules. In accordance with applicable provisions of ORS chapter 183, the Commtssioner of the Bureau of Labor and Industries shall adopt rules necessary 1o
sdminisicr ORS 279C. 800 to 270C 870, [2007 ¢ 764 §45]

279C.810 Excmptions; rules. (1) As used 1n this section

(a} “Funds of a public ngency™ does nol include

(A) Funds provided in the form of a government grant to 3 nonprofit organization, unless the government grant 15 1ssued Jor the purpose of construction, reconstruction,
major renovation or painting,

(B) Building and development permut fees paid or waived by the public agency;

(C) Tax credits or tax abatements,

(D) Land that a public agency setls 10 a private entity at fair market value;

(E) The difference between

(i) The value of land that a public agency sells to a private entity as determined at the time of the sale afier taking into account any plan, requirement, covenant,
condition, restriction or other limitation, exclusive of zoning or land use regulations, that the public agency imposes on the development or use of the {and; and

(ii) The Fair market value of the land i the land 15 not subject to the imitations described in sub-subparagraph (1) of this subparagraph,

(F) StafT resources of the public agency used Lo manage a project or to provide a principal source of supervision, coordination or oversight of a project,

(G) S1aff resources of the public agency used to destgn or inspect one or more components of a project,

{H) Moneys derived {rom the sale of bonds that are loaned by a state agency 1o a private entity, unless the moneys will be used for a public improvement,

{1) Value added to land as a consequence of a public agency's site preparation, demolition of real property or remediation or removal of envirernmental contamination,
except for value ndded in excess of the expenses the public agency incurred in the site preparation, demolition or remediation or removal when the land is sold foruse ina
project otherwise subject to ORS 279C 800 10 279C 870, or

{J) Bonds, or loans from the proceeds of bonds, 1ssued in nccordance with ORS chapler 289 or ORS 441.525 to 441,595, unless the bonds or loans will be used for a
public improvement.

{b) “Nonprofit organization™ means an organization or group of organizations described in section 501{c)}(3) of the Internal Revenue Code that is exempl from income
tax under section 501(a) of the Imernal Revenue Code.

(2) ORS 279C, 800 10 279C. 870 do not apply to

() Projects for which the contract price does not exceed $50,000. In determining the price of a project. a public agency

{A) May nol include the value of donated materials or work performed on the project by individuals volunteering to the public agency without pay, and

(B) Shall include the value of work performed by every person paid by a contractor or subcontractor in any manner for the person's work on the project.

(b) Projects for which no funds of o public agency are directly or indirectly used. In accordance with ORS chapter 183, the Commissioner of the Bureau of Labor and
[ndustries shall adopt rules 1o carry out the provisions of this paragraph

(c) Projects:

(A) That are privalely owned,

(B) That use funds of a privale entity;

(C) In which less than 25 percent of the square footage of a completed project will be occupied or used by a public agency,; and

(D) For which less than $750,000 of funds of a public agency are used.

(d) Projects for residential construction that are privately owned and that predominantly provide affordable housing As used in this paragraph:

(A)“Affordable housing” means housing that serves occupants whose incomes are no greater than 60 percent of the area median income or, if the occupants are owners,
whose incomes are no greater than 20 percent of the area median income

{B) “Predominantly” means 60 percent or more,

(C) "Pnvately owned” includes

(1) Affordable housing provided on real property owned by a public agency if the real property and related structures are leased to a pnivate entity for 50 or more years,
and

{n) Affordable housing owned by a partnership, nonprefit corporation or hmuited hability company in which a housing autherity, as defined m ORS 456.005, 15 o general
partner, director or managing member and the housing authority 1s nol a majority owner in the partnership, nonprofit corporation of limited liability company

{D) “Restdential construction™ includes the construction, reconstruction, major renovation of panting of single-Tamily houses or apaniment buildings not more than four
stories in height and all incidental items, such ns site work, parking areas, utilities, streets and sidewalks, pursuant to the United States Depariment of Labor’s “All Agency
Memorandum No 130 Application of the Standard of Companison “Projects of a Character Similar™ Under Davis-Bacon and Related Acts,” dated March 17, 1978
However, the commissioner may consider different definitions of residential construction in delermining whether a project 1s a restdential construction project for purposes
of this paragraph, including deflinitons that:

(i} Exist in local ordinances or codes; or

{11) Differ, in the prevailing pracuce of a particular trade or occupation, from the Umited States Depaniment of Labor's description of residenual construction. [2003
c 794 §172, 2005 c 153 §1, 2005 c 360 §8; 2007 c.764 §35]

279C.815 Determination of prevailing wage; sources of information; comparison of state and federal prevailing wage; other powers of commissioner, (1) As
used in this section, “person” means an employer, a labor orgamzation or an official representative of an employee ar employer association.

(2}(n) The Commisstoner of the Bureau of Labor and Industnies at least once each year shall determine the prevailing rate of wage for workers in each trade or
occupation in cach locality described in ORS 279C.800 by means of an independent wage survey and shall make this information available at least twice cach year. The
commissioner may amend the rate at any time.

(b) If the data derived only from the survey described in paragraph (a} of this subsection appear to the commussioner 10 be insufficient to determine the prevailing rate of
wage, the commissioner shall consider additional information such as cellective bargaining agreements, other independent wage surveys and the prevailing rates of wage
determined by appropriate federal agencies or agencies of adjoining states. [ there is not a majority in the same trade or occupation paid at the same rate, the average rate of
hourly wage, including all fringe benefits, paid in the locality 1o workers in the same trade or occupation is the prevarling rate. If the wage a contractor or subcontractor
pays lo workers on a public works is based on a period of time other than an hour, the hourly wage must be mathematically determined by the number of hours worked in
that period of ime

(3) A person shall make reports and returns to the Bureau of Labor and Industries that the commissioner requires to determine the prevailing rates of wage, using forms
the bureau provides and within the time the commissioner prescribes. The person or an authorized representative of the person shall certify to the accuracy of the reports
and returns

(4) Nowwathstanding ORS 192 410 to 192,505, reponts and returns or other information provided to the commissioner under this section are confidential and not
available for inspection by the public

(5) The commussioner may enter into a conlract wath a public or private pany to obtin data and tnformation the commissioner needs te determine the prevailing rate of
wage. The contract may provide for the manner and extent of the market review of affected trades and occupations and for other requirements regarding timelines of
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reports, accuracy of data and information and supervision and review as the commissioner prescnibes [2003 ¢ 794 §173, 2005 ¢ 360 §9, 2007 ¢, 764 §36, 2007 c 844 §3,
2011 ¢.265 §1}

279C.817 Determination of applicability of prevailing wage rate; time limitation; hearing; rules. (1) The Commussioner of the Bureau of Labor and [ndustnes
shall, upon the request of a public agency or other interested person, make a determination about whether a project or proposed project is or would be a public works on
which payment of the prevailing rate of wage is or would be required under ORS 279C 840

(2) The requester shall provide the commissioner with information necessary 1o enable the commissioner to make the determination

(3} The commissioner shall make the determination within 60 days after receiving the request or 60 days alter the requester has provided the commissioner with the
information necessary 1o enable the commissioner to make the determination, whichever is later. The commissioner may take addinonal time to make the determination of
the commissioner and the requester mutually agree thal the commissioner may do so

{4) The commussioner shall afford the requester or a person adversely affecied or aggrieved by the commissioner’s determination a heaning in accordance with ORS
183.413 to 183 470. An order the commissioner issues under ORS 183 413 to 183.470 s subject to judicial review as provided in ORS 183 482

{5) The commuissioner shalk adops sules establishing the process for requesting and making the determinations described in this section. {2007 ¢ 764 §43]

279C.820 Advisory committee to assist commissioner, (1} The Commissioner of the Bureau of Labor and Industries shall appaint an advisory commitice to assist the
commissioner in the administration of ORS 275C.800 w 279C 870

{2) The advisory committee must include equal representation of members from management and labor in the building and construction industry who perform work on
public works contracis and such other interested parties as the commissioner shall appoint. [2003 ¢.794 §179}

279C.825 Fees; rules. {1 {a) The Commissioner of the Bureau of Labor and Industries, by arder, shall establish a fee to be paid by the public agency that awards &
public works contract subject 10 ORS 279C 800 ta 279C. 870 The commissioner shall use the fee to pay the costs of

(A) Surveys to determine the prevailing rates of wage,

(B) Administenng and providing investigations under and enforcement of ORS 279C.800 to 279C 870, and

(C) Providing educational programs on public contracting law under the Public Contracting Code

(b) The comimssioner shall establish the fee a1 0 1 percent of the contract price However, in no event may a fec be charged and collected that is less than $250 ar more
than 57,500,

(2) The comrmssioner shall pay moneys received under this section into the State Treasury. The moneys shall be credited to the Prevailing Wage Educaiton and
Enforcement Account created by ORS 651.185.

(3) The public agency shall pay the lee at the time the public agency nonfies the commissioner under ORS 279C 835 a contract subjecl to the provisions of ORS
279C.800 to 279C 870 has been awarded. [2003 ¢.794 §178, 2007 c.844 §7, 2009 c 161 §1, 2009 c. 788 §1]

279C.827 Division of public works project; applicability of prevailing wage rate to divided projects. (1 }{a) A public agency may not divide a public works project
into more than one contract for the purpose of avoiding compliance with ORS 279C 800 to 279C 870

(b) When the Commissioner of the Bureau of Labor and Industrics delermines that a public agency has divided a public works project into more than one contract for
the purpose of aveiding compliance with ORS 279C.800 to 279C 870, the commussioner shall issue an order compelling comphiance

{c) [n making determinations under this subsection, the commissioner shall consider

(A) The physical separation of the project structures,

(B) The timing of the work on project phases or structures,

(C) The continuity of project contractors and subcontracters working on project parts or phases,

(D) The manner in which the public agency and the contractors administer and implement the project,

(E) Whether a single public works project includes severa! types of improvements or structures, and

{F) Whether the combined improvements or structures have an overall purpase or lunction.

{2) If a project is a public works of the type described in ORS 279C 800 (6)(a)} B} or (C), the commissioner shall divide the project. 1f appropniate, after applying the
considerations set forth in subsection (1){c) of this section ta separate the parts of the project that include funds of a public agency or that will be occupied or used by n
public agency from the pants of the project that do not include funds of a public agency and that will not be occupied or used by a public agency. If the commissioner
divides the project, any part of the project that does not include funds of o public agency and that will not be occupied or used by a public agency is not subject to ORS
279C 800 10 279C.870.

{3) If u proyect includes pans that are owned by a public agency and pans that are owned by a private entity, the commissioner shall divide the project, iIf appropriate,
after applying the considerations set forth in subsections (1){c) and {2) of this section 1o separate the pants of the project that are public works from the parts of the project
that are not public works. If the commissioner divides the project, pans of the projzct that are not pubhic works are not subject to ORS 279C 800 10 279 870 [2007 ¢ 764
5441

279C.82% Agreement with other state (o pay less than prevailing rate of wage. Notwithstanding any other provision of law, a2 contracting agency may not enter into
an agreement with another state or a political subdivision or agency of another state in which the contracung agency agrees that a contractor or subcontractor may pay less
than the prevailing rate of wage determined in accordance with ORS 279C 815 under the terms of a contract for public works to which the contracting agency is a paty or
of which the contracting agency is  beneficiary [2009 ¢.322 §2]

279C.830 Provisions concerning prevailing rate of wage in specifications, contracts and subcontracts; applicability of prevailing woge; bond, (1)Xa) Except as
provided in paragraph () of this subsection, the specifications for every conlract for public works must contain a provision that states the existing state prevailing rate of
wage and, 1f applicable, the federal prevailing rate of wage required under the Davis-Bacon Act (40 U S.C. 3141 et seq.) that must be pand 1o workers in each trade or
occupation that the contractor or subcontractor or other person who is a party to the contract uscs in performing all or pant of the contract, 1T the prevailing rates of wage are
available electrontcally or are accessible on the Internet, the rates may be incorporated into 1he specifications by refernng to the electronically accessible or Internet-
accessible rates and by providing ndequate information about how to access the rates.

(b} [fa public agency under paragraph (a) of this subsection must include the state and federal prevailing mies of wage in the speeifications, the public agency shall also
require the contractor to pay the higher of the applicable state or federal prevailing rate of wage to all workers on the public works

(c) Every contract and subcontract must provide that the workers must be paid not less than the specified minimum hourly rate of wage in accordance with ORS
279C 838 and 279C.240.

(dy [f a public works project is subject both to ORS 279C 804 to 279C 870 and to the Davis-Bacon Act, every contract and subcontract must provide that workers on the
public works must be paid not less than the higher of the applicable state ar federal prevailing rate of wage

(e) A public works project described in ORS 279C.800 (62X B) or (C) 1s subject to the existing state prevailing rate of wage or, if applicable, the federal prevailing rate
of wage required under the Davis-Bacon Act that is in effect at the time a public agency enters into an agreement with a private entity for the project. After that time, the
specifications for a contract for the public works must include the applicable prevailing rate of wage

(2} The specifications for a contract for public works must provide that the contractor and every subcontractor must have a public works bond filed with the
Construction Contractors Board before starting waork on the project, unless exempt under ORS 279C.836 (4}, (7). {8) or {9). Every contract that a contracting agency awards
must require the contractor to:

(a) Have a public works bond filed with the Construction Contractors Board before starting work on the project, unless exempt under ORS 279C 836 (4), (7), (8) ar (9).

{b) Require, in every subcontract, that the subcaniractor have a public works bond filed with the Construction Contraciors Board before starting work on the project,
unless exempt under ORS 279C.836 (4), (7), (8) or (9). [2003 c. 794 §168; 2005 c.360 §10; 2007 c 415 §2, 2007 c. 764 §37, 2007 c 844 §4, 2009 c 161 §2, 2011 ¢ 265 §2]

279C.835 Notilying commissioner of public works contract subject to prevailing wage; payment of fee. Public agencies shall notify the Commissioner of the
Bureau of Labor and [ndustries in writing, on a form prescribed by the commissioner, whenever a contract subject to the provisions of ORS 279C B00 10 279C 870 has been

$9
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awarded. The netification shall be made within 30 days of the date that the contract ts awarded. The notification shall include payment of the fee required under ORS
279C.825 and a copy of the disclosure of first-tier subcontractors that was submitted under ORS 279C 370, [2003 ¢ 794 §175, 2000 ¢ 161 §3)

279C.836 Public works bond; rules. (1) Except as provided in subsection (4), (7), (8) or () of this section, before starting work on a contract or subcontract for a
public works project, a contractor or subcontractor shatl fite with the Construction Contractors Board a public works bond with a corporate surety authorized to do business
1n this state in the amount of $30,000. The bond must pravide that the contractor or subcontractor will pay claims ordered by the Bureau of Labor and Industries to workers
performing labor upon public works projects, The bond must be a continuing obligation, and the surety”s liability for the aggregate of claims that may be payable from the
bond may not exceed the penad sum of the bond. The bond must remain in ¢ffect continuously until depleted by claims paid under this section, unless the surcty sooner
cancels the bond. The surety may cancel the bond by piving 30 days® wrilten natice to the contractor or subcontractor, to the board and to the Bureau of Laber and
Industries. When the bond 1s canceled, the surety is relieved of further liability for work performed on contracts entered into after the cancellation. The cancellation does
nol limit the surety’s liability for work performed on contracts entered into before the cancellation

(2) Before permiting u subcontractor to start work on a public works project, the comractor shall verify that the subcontractor has filed a public works bond as required
under this section, has elected not 1o file a public works bond under subsection (7) or (8) of this seclion or is exempt under subsection (4) or (9) of this section

(3) A contractor or subcontmclor 1s not required under this section to file a separate public works bond for each public works praject for which the contractor or
subcontractor has a contract.

() A person that 1s not required under ORS 279C 800 10 275C.870 to pay prevailing rates of wage on o public works project is ot required to file a public works bond
under this section.

{5} A public works bond required by 1hus section 15 in addition to any other bond the contractor or subcontractor is required to obtain

{6) The board may, by rule, require a contractor or subcontractor to obtain a new public works bond if a surety pays a claim out of an existing public works bond. The
new bond must be in the amount of $30,000. The board may allow a contractor or subcontractor to obiain, instead of o new bond, a certification that the surety remains
hable for the full penal sum of the existing bond, notwithstanding payment by the surety on the clam

(7X@) A disadvantaged business enterprise, a minority-owned business, a woman-owned business, a business that a service-disabled veteran owns or an emerging small
business certified under ORS 200.055 may, for up to four years after cenification, elect not o file a public works bond as required under subsection (1) this section Ifan
enterprise or o business clects not to file a public works bond, the enterprise or business shall give the board written verification of the certification and writien notice that
the enterprise or business elects not to file the bond

(b) An enterprise or a business that elects not to file o public works bond under this subsection shall notify the public agency for whose benefit the comiract was awarded
or, if the enterprise or business is a subcontractor, the contractor of the election before starting work on a public works project. When an enterprise or a business elects not
to {ile a public works bond under this subsection, a claim for unpaid wages may be made against the payment bord of the enterprise or business or, 1f the enterprise or
business is a subcontractor, the payment bond of the contractor,

(¢) An election not to file a public works bond expires four years afier the date the enterprise or business is certified. ARer an election has expired and before starting or
continuing work on a contract or subcontract for a public works project, the enterprise or business shall file a public works bond with the board as required under subsection
(1) of this section.

{8) A contractor or subcontractor may elect not (o file 3 public works bond as required under subsection (1) of this section for any public works project for which the
contract price does not exceed $100,000.

(9} In cases of emergency, or when the interest or property of the public agency lor whose benefit the contract was awarded probably would suffer material injury by
delay or other cause, the requirement for filing a public works bond may be excused, if a declaration of the emergency 15 made in accordance with rules adopled under ORS
279A.065

(10} The board shall make available on a searchable public website information concermng public works bonds filed with the board, claims made on those bonds,
elections made by certified business enterprises nol to file those bonds and the expiration date of each election The board may adopt rules necessary 1o perform the duties
required of the board by this section.

(1) The Commussioner ol the Bureau of Labor and 1ndustries, with approval of the board, shall adopt rules that establish language for public works bonds. [2005 ¢ 360

2, 2007 c 415 §1, 2007 ¢. 764 §38; 2015 c.565 §16]

279C.838 Applicability of state and federal rates of wage; determination of site of project; determination of applicability of wage (o transportation workers;
waiver, When a public works project 1s subject to the Davis-Bacon Act (40 U.S.C, 3141 et seq)

(1)1 the state prevailing rate of wage is higher thon the federal prevailing tate of wage, the contractor and every subcontractor on the project shall pay at least the state
prevailing rate of wage as determined under ORS 279C 815;

(2) The Commissioner of the Bureau of Labor and Industries shall determine the site of the project 1n o manner consistent with the term “site of the work™ as that term is
used in federal faw and in regulations adopted or guidelines issued in accordance with the Davis-Bacon Act,

(3) The commissioner shall determine in a manner that 15 consistent with federal law and regulations adopled or guidelines issued in accordance with the Davis-Bacon
Act whether workers transporting materials and supplies to and from the site of the project are subject to the Davis-Bacon Act and are entitled (o be paid the prevailing rate
of wage;

(4) Except as provided in subsection (1) of this section, the commissioner, in consultation with the advisory committes appointed under ORS 279C.820, may ndminister
and enforce ORS 279C 800 1o 279C 870 in a monner that is consistent with federal Jaw and regulations adopted or puidelines issued in accordance with the Davis-Bacon
Act, The comsmssioner may provide a waiver from a requirement set forth in ORS 279C 800 to 279C 870 1F necessary to achieve consistency with the Davis-Bacon Act
and to further the purposes of ORS 279C. 805, and

{(5) ORS 279C.800 10 279C 870 do not apply to workers enrolled in skill training programs that are certified by the United States Secretary of Transportation under the
Federal-Aid Highway Act (23 US.C. 113(c)) [2005 ¢ 360 §7, 2007 ¢.844 §5)

279C.840 Payment of prevailing rate of wage; posting of rates and fringe benefit plan provisions. (1) The hourly rate of wage to be paid by any cantractor or
subcontractor to workers upon all public works shall be not less than the prevailing rate of wage for an hour's wotk i1 the same trade or occupation in the locality where the
labor is performed. The obligation of a contractor or subcontractor to pay the prevailing rate of wage may be discharged by making the payments in cash, by the making of
contributions of a type referred 1o in ORS 279C 800 (1)(a), or by the assumption of an enforceable commitment to beas the costs of o plan or program of a type referred 10
in ORS 279C.800 (1 Xb}), or any combination thereal, where the aggregaie of any such payments, contributions and costs is not less than the prevailing rate of wage The
contracter or subcontractor shall pay all wages due and owing to the contractor’s or subcontractor's workers upon public works on the regular payday established and
maintained under ORS 652 120

{2} After o contract for public works is executed with any contractor or work is commenced upon any public works, the amount of the prevailing rate of wage is not
subject to attack in any legal proceeding by any contractor or subcontractor in connection with that contract

(3} Itis not a defense tn any legal proceeding that the prevailing rate of wage 15 less than the amount required (o be in the specifications of a contract for public works,
or that there was an agreement between the employee and the employer to work at less than the wage rates required to be paid under this section.

{4) Every contractor or subcontractor engaged on a project for which there is a contract for a public works shall keep the prevailing rates of wage for that project posted
in a conspicuous and accessible place in or about the project. The Commissioner of the Bureau of Labor and Industrics shall furnish without charge copies of the prevailing
rates of wage to contractors and subcontractors

(5) Every contractor or subcontractor engaged on a project for which there is a contract for a public works to which the prevailing wage requirements apply that also
pravides or contributes to a health and welfare plan or a pension plan, or both, for the contractor or subcontractor’s employces on the project shall post a notice describing
the plan in a conspicuous and accessible place in or about the project. The notice preferably shall be posied in the same place as the notice required under subsection (4) of
this section. In addition to the description of the plan, the notice shall contain information on how and where 1o make claims and where 10 obtain further information

(6)(n) Except as provided in paragraph (c) of this subsection, no person other than the contractor or subcontractor may pay or conlribute any portion of the prevailing
rate of wage paid by the contractor or subcontractor to workers employed in the petformance of a public works contract.

{b) For the purpose of this subsection, the prevailing rate of wage is the prevatling mie of wage specified in the contract.

(c) This subsection is not intended to prohubit paymens 10 a worker who is ¢nrolled in any govemment-subsidized training or retraining program
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(7} A person may not take any action that circumvenis the payment of the prevailing rate of wage 1o workers employed on a public works contract. including. but not
himited to. reducing an employee's regular rate of pay on any project not subject 1o ORS 279C 800 10 279C 870 in a manner that has the effect of offsctting the prevailing
rate of wage on a public works project. [2003 ¢.794 §167; 2009 c.161 §4]

279C, 845 Certificd statements regarding payment of prevailing rates of wage; retainnge. (1) The contractor or the contractor’s surety and every subcontractor or
the subcontractor’s surety shall file centified statements with the public agency in wriling, on a form prescribed by the Commissioner of the Bureau of Labor and Industries,
certifying

(a) The hourly rate of wage paid each worker whom the contractor or the subcontracior has employed upon the public works, and

{b) That no worker employed upon the public works has been paid less than the prevailing rate of wage or less than the mimmum hourly rate ol wage specilicd tn the
cantract

(2) The certified statement shall be verificd by the oath of the contractor or the contractor’s surety or subcontractor or the subcontractor’s surety that the contractor or
subcontractor has read the centified statement, that the contractor or subcontractor knows the coments of the certified statement and thal (o the contractor or subcontractor’s
knowledge the centified statement is true,

(3) The certified stmements shall set out accurately and completely the conlractor’s or subcontractor’s payroll records, including the name and address of each worker,
the worker's correct classification, rate of pay, daily and weekly number of hours worked and the gross wages the worker carned upon the public works during each week
identified in the certified stalement.

(4) The contractor or subcontractor shall deliver or mail cach certified statement required by subsection (1) of this section to the public agency Cemified statements for
each week during which the contractor or subcontractar employs a worker upon the public works shall be submitted ance a month, by the fifth business day of the lollowing
month. Information submitted on certified statements may be used only to ensure compliance with the provisions of ORS 279C 800 to 279C 870

(5} Each contractor or subcontractor sholl preserve the centified statements [or a period of three years from the date ol completion of the contract.

{6) Certified statemenis received by a public agency are public records subject to the provisions of ORS 192 410 to 192.505

{7) Notwithstanding ORS 279C.555 or 279C.570 (7), if a contractor is required to file certified statements under this section, the public agency shall retain 25 percent of
any amount carned by the contractor on the public works until the contractor has filed with the public agency certified siatemenis as required by this section. The public
agency shall pay the contractor the amount retained under this subsection within |4 days after the contractor files the certified statements as required by this section,
regardless of whether a subcontractor has failed to file cenified statements as required by this section. The public agency is not required to verify the truth of the contents of
certified statements filed by the contractor under this section.

(8) Nolwithstanding ORS 279C.555, the contractor shall retain 25 percent of any amount eamed by a first-tier subcontractor on a public works uniil the subcontmctor
has filed with the public agency cenified statements as required by this section. The contractor shall verify that the Rrst-tier subcontractor has filed the cenified statements
before the contractor may pay the subcontractor any amount retained under this subsection. The contractor shall pay the first-tier subcontractor the amount retained under
this subsection within 14 days after the subcontractor files the cenified statements as required by this secion. Nether the public agency nor the contracior i$ required 1o
venfy the truih of the contents of cenified statements filed by a first-tier subconiractor under this section. [2003 ¢ 794 §169, 2005 ¢ 360 §11, 2009 ¢ 7 §1]

279C.450 Inspection to determine whether prevailing rote of wape being paid; civil action for filure to pay prevailing rate of wage or overtime. (1) Atany
reasonable time the Commissioner of the Bureau of Labor and Indusiries may enter the office or business establishment of any contractor or subcontracior performing
public works and gather facts and information necessary 1o determine whether the prevailing rate of wage 1s actually being paid by such contractor or subcontractor to
workers upor public works

(2) Upon request by the commissioner, every contractor or subcentractor performing work on public works shall make available to the commussioner for inspection
during normal business hours any payroli or other records in the possession or under the controt of the contractor or subcontractor that are deemed necessary by the
commissioner ta determine whether the prevailing rate of wage is actually being paid by such contractor or subcontractor to warkers upon public works. The
commissioner's request must be made o reasonable time in advance of the inspection

(3) Notwithstanding ORS 192.410 10 192.505, any record obtained or made by the commissioner under this section ts not open to inspection by the pubhic.

{4) The commissioner may, withaut necessity of an assignment, initiate legal proceedings against employers o enjoin future fatlures to pay required prevailing rates of
wage of overtime pay and lo require the payment of prevailing rates of wage or overtime pay due employees. The commissioner is entitled to recover, in addition 10 other
costs, such sum as the court or judge may determine reasonable as attomney fees 1f the commissioner does not prevail in the action, the commissioner shall pay all costs and
disbursements from the Bureau of Labor and Industries Account. [2003 ¢.794 §170)

279C.855 Liability for violations. (1) A contractor or subcontractor or contractor’s or subcontractor’s surety that violates the provisions of ORS 279C 840 is liable to
the workers afTected in the amount of the workers’ unpaid minimum wages, including all Tringe benelits, and in an additional amount equal to the unpatd wages as
liquidated damages.

(2) Actions to enforce hability to workers under subsection (1) of this section may be brought as acttons on contractors” bonds as provided for in ORS 279C 610,

{3) If a public agency fails 1o provide in the advertisement for bids, the request lor bids, the contract specifications, the accepted bid or elsewhere in the contract
documents that the contractor and any subcontractor must comply with ORS 279C.840, the hability of the public agency for unpad minimuem wages, as descnibed tn
subsection {1) of this section, is joint and several with a contractor or subcontractor that had notice of the requirement to comply with ORS 279C 840

{4) If a public works project 15 subject to the Davis-Bacon Act, 40 US C. 3141 et seq., and a public agency fals to include the state and federal prevailing rates of wage
in the specifications for the contract for public works as required under ORS 279C.830 ( 1 ){a), or fails to provide in the contract that workers on the public works must be
pard not less than the higher of the applicable state or federal prevailing ratz of wage as required under ORS 279C 830 (E)Xd), the public agency 15 hable to each affected
worker for

(8) The worker’s unpaid minimum wages, including fringe benefits, in an amount that equals, for cach hour worked, the difference between the applicable higher rate of
wage and the lower rate of wage, and

(b) An addinenal amount, equal to the amount of unpaid minimum wages due under paragraph (a) ol this subsection, as liquidated damages.

(5) The Commissioner of the Bureau of Labor and Indusiries may enforce the provisions of subsections {3} and (4) of this section by a civil action under ORS 279C B30
(4}, by a cavil action on an assigned wage claim under ORS 652 330, or by an admimstrative proceeding on an assigned wage clowm under ORS 652 332 [2003 ¢ 794 §171,
2007 c 844 §6, 2011 ¢.265 §3]

279C.860 Ineligibility for public works contracts for failure to pay or post notice of prevailing rates of wage; certified payroll reports to commissioner. (1) A
contractor or a subcontractor or a firm, corporation, padnership, hmited liability company or associatien in which the contractor or subcontractor has a financial interest
may not receive a contract or subcontract for public works for a period of three years afier the date on which the Commissioner of the Bureau of Labor and Industries
publishes the contractor's or subcontractor’s name on the hist described in subsection (2) of this section. The commissioner shall add a contractor’s or subcontractor’s name
to the list after determining, in accerdance with ORS chapler 183, that:

() The contractor or subcontractor has intentionally failed or refused to pay the prevailing rate of wage to workers employed upon public works,

{b) The subcontractor has failed to pay to the subcontractor’s employees amounts required under ORS 279C 840 and the contractor has paid the amounts on the
subcontractor’s behalf;

{c) The contractor or subcontractor has intentionally failed or refused ta post the prevailing rates of wage as required under QRS 279C 840 (4). or

{d) The conlractor or subcontractor has intentionally falsified information in the certified statements the contractor or subcontractor submitted under ORS 279C 845

{2) The commissioner shall maintain a written list of the names of contractors and subcontractors the commissioner determines are ineligible under this section and the
period of time for which the contractors and subcontractors are ineligible. The commissioner shall publish the list, furnish a copy of the list upon request and make the lst
available to contracting agencies.

(3) If a contractor or subcontractor is a corporation or a limited liability company. the pravisions of this section apply to any corporate officer or agent of the corporation
ar any member or manager of the limited liability company who is responsible for failing or refusing to pay of post the prevailing mte of wage, filing to pay toa
subcontractor's employees amounts required under ORS 279C 840 that the contracter pays on the subcontractor’s behalf or intentionally falsifying information in the
certified statements the contractor or subcontractor submits under ORS 279C.845,

(4) For good cause shown, the commissioner may remove the name of a contractor or subcontractor from the ineligible hst
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(5) When a prevailing rate of wage claim is filed or the commissioner receives evidence irdicating that a violation has occurred, a contractor or subcontractor required
1o pay the prevailing rate of wage te workers employed upon public works under ORS 279C 800 to 279C 870 shall send a certified copy of the payroll for workers
employed upon public works when the commissioner requests the centified copy. [2003 ¢ 794 §174, 2009 ¢ 107 §1, 2013 ¢ 239 §1]

279C.865 Civil penabtics. (1) In addition to any other penalty provided by law, the Commussioner of the Bureau of Labor and Industries may assess a civil penalty not
to exceed $3,000 for each violation of any provision of ORS 279C.800 to 279C 870 or any rule of the commussioner adopted thereunder

(2) Civil penalties under this section shall be imposed as provided in ORS 183 745

{3) All moneys collected as penalties under this section shall be first applied toward reimbursement of costs incurred in determining violations, conducting hearings and
assessing and collecting the penalties. The remainder, if any, of moneys collected as penalties under this section shall be patd into the State Treasury and credited to the
General Fund and are available for general govemmental expenses. [2003 ¢ 794 §177]

279C.870 Civil action to enforce payment ol prevailing rates ol wage. (1) The Commissioner of the Bureau of Labor and Industiries or any other person may bring a
civil action in any court of competent jurisdiction to require a public agency under a public contract with a contraclor toa withhold twice the wages in dispute if'it is shown
that the contractor or subcontractor on the contract has intentionally failed or refused to pay the prevailing rate of wage to workers employed on that contract and to require
the contractor to pay the prevailing rate of wage and any deficiencies that can be shown to exist because of improper wage payments already made In addition to other
reliel, the court may also enjoin the contractor or subcontractor from committing future violatons. The contractor or subcontractor invalved shall be named as a party in all
civil actions brought under this section. 1n addition 1o other casts, the court may award the prevathing party reasonable attorney fees at the inal and on appeal. However,
attomey fees may not be avwvarded against the commissioner under this section.

(2} The court shall require any party, other than the commissioner, that brings a civil action under this section 1o pest a bond suflicient to cover the estimated attorney
fees and costs to the public agency and te the contracter or subcontractor of any temporary restraining order, preliminary injunction or permanent injunction awarded in the
nction, in the event that the party bringing the action does nol ultimately prevail

(3) In nddition to any other relief, the court in a civil action brought under this section may enjoin the public agency from contracting with the contractor or
subconiractor if the court finds that the commissioner would be entitled to place the contractor or subcontractor on the incligible list established under ORS 279C 860 If the
court issues such an injunction. the commissioner shall place the contractor or subcontractor on the list for a period of three years, subject to the provision of ORS 279C 860
(4) [2003 c.794 §176; 2007 c.764 §39; 2009 c.107 §2)
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OREGON LAWS 2016

Chap. 115

CHAPTER 115
AN ACT

Relating to wages; creating new provisions; amend-
ing ORS 652.408, 652.610 and 652,750; and de-
claring an emergency.

Be It Enacted by the People of the State of Or-

egon:

SECTION 1. ORS 652.610 is amended to read:

652.610. (1Ma) All persons, firms, partnerships,
associations, cooperative associations, corporations,
municipal corporations, the state and its political
subdivisions, except the federal government and its
agencies, employing, in this state, during any calen-
dar month one or more persons, [and withholding for
any purpose any sum of money from the wages, sala
or commission earned by an employee, shall provide
the employee on regular paydays with a statement
sufficiently itemized to show the amount and purpose
of the deductions made during the respective period
of service that the payment covers.] shall provide the
employee on regular paydays and at other times
payment of wages, salary or commission is
made, with an itemized statement as deseribed
in para%ll;aph (b} of this subsection.

(b) e statement required under this sub-
section must be a written statement, sufficiently
itemized to show:

(A) The date of the payment;

(B) The dates of work covered by the pay-
ment;

(C) The name of the employee;

(D) The name and business regisiry number
or business identification number;

{E) The address and telephone number of the
employer;

{F} The rate or rates of pay;

{G) Whether the employee is paid by the
hour, shift, day or week or on a salary, piece or
commission basis;

(H) Gross wages;

(I) Net wages;

{(J) The amount and purpose of each de-
duction made during the respective period of
service that the payment covers;

(K) Allowances, if any, claimed as pari of
minimum wage;

(L) Unless the employee is paid on a salary
basis and is exempt from overtime compen-
sation as established by local, state or federal
law, the regular hourly rate or rates of pay, the
overtime rate or rates of pay, the number of
regular hours worked and pay for those hours,
and the number of overtime hours worked and
pay for those hours; and

(M) If the employee is paid a piece rate, the
applicable piece rate or rates of pay, the number
of pieces completed at each piece rate and the
total pay for each rate.

(¢) Notwithstanding paragraph (b) of this
subsection, the employer may provide the state-
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ment required under this subsection to the em-
ployee in electronic form pursuant to ORS 84.001
to 84.061 if:

(A) The statement contains the information
described in paragraph (b) of this section;

(B) The employee expressly agrees to receive
the statement in electronic form; and

(C) The employee has the ability to print or
store the statement at the time of receipt.

[(2)(a) The itemized staternent shall be provided to
the employee at the time payment of wages, salary or
commission is made.]

[(6)] (2)(a) The statement may be attached to or
be a part of the check, draft, voucher or other in-
strument by which payment is made, or may be de-
livered separately from the instrument.

[(c)] (g) The statement shall be provided elec-
tronically at the time payment is made to all state
officers and employees paid electronically under the
state jayroll system as provided by ORS 292.026.

[(@)] (c) State agencies shall provide access to
electronic statements to employees who do not have
regular access to computers in their workplace,

[e)] (d) Notwithstanding paragraph [fc)] (b} of
this subsection, if an officer or employee paid under
the state payroll system as provided by ORS 292.026
wants to receive payment of net salary and wages
by check or to receive a paper statement of itemized
payroll deductions, the officer or employee shall re-
quest paper statements or payment Ey check in ac-
cordance with the procedures adopted by rule by the
Oregon Department of Administrative Services.

(3) An employer may not withhold, deduct or di-
vert any portion of an employee’s wages unless:

(a) The employer is required to do so by law;

(b) The deductions are voluntarily authorized in
writing by the employee, are for the employee’s
benefit and are recorded in the employer's books;

(c) The employee has voluntanly signed an au-
thorization for a deduction for any other item, pro-
vided that the ultimate recipient of the money
withheld is not the employer and that the deduction
is recorded in the employver's books;

d) The deduction is authorized by a collective
bargaining agreement to which the employer is a
party;

{e) The deduction is authorized under ORS
18.736; or

(f) The deduction is made from the payment of
wages upon termination of employment and is au-
thorized pursuant to a written agreement between
the employee and employer for the repayment of a
loan made to the employee by the emp]Joyer, if all of
the following conditions are met:

(A) The employee has voluntarily signed the
agreement;

(B) The loan was paid to the employee in cash
or other medium permitted by ORS 652.110;

(C) The loan was made solely for the employee’s
benefit and was not used, either directly or indi-
rectly, for any purpose required by the employer or
connected with the employee’s employment with the
employer;
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(D) The amount of the deduction at termination
of employment does not exceed the amount permit-
ted to be garnished under ORS 18.385; and

(E) The deduction is recorded in the employer's
books,

(4) When an employer deducts an amount from
an employee’s wages as required or authorized by
law or agreement, the employer shall pay the
amount deducted to the appropriate recipient as re-
quired by the law or agreement. The employer shall
an the amount deducted within the time required

y the law or the agreement or, if the time for pay-
ment is not specified by the law or agreement,
within seven days after the date the wages from
which the deductions are made are due. Failure to
pay the amount as required constitutes an unlawful
deduction.

(5) This section does not:

(a) Prohibit the withhelding of amounts author-
ized in writing by the employee to be contributed by
the employee to charitable organizations, including
contributions made pursuant to ORS 243.666 an
663.110;

(b) Prohibit deductions by checkoff dues to labor
organizations or service fees when the deductions
are not otherwise prohibited by law; or

{c} Diminish or enlarge the right of any person
to assert and enforce a lawful setoff or counterclaim
or to attach, take, reach or apply an employee'’s
compensation on due legal process.

SECTION 2. ORS 652.750 is amended to read:

652.750. (1) As used in this section:

(a) “Employer” has the meaning given that term
in ORS 656.005.

{b) “Personnel records” does not include records
of an individual relating to the conviction, arrest or
investigation of conduct constituting a violation of
the criminal laws of this state or another state or
the United States, confidential reports from previous
employers or records maintained in compliance with
ORS 352.226.

(c) “Public safety officer” has the meaning given
that term in ORS 236.350.

(d) *“Time and pay records” means payroll
records and other records and data described
under the administrative rules established by
the Bureau of Labor and Industries pursuant to
ORS 653.010 to 653.261.

(2) Except as provided in subsection (7) of this
section, within 45 days after receipt of an employee’s
reguest, an employer shall provide reasonable op-
portunity for the employee to inspect, at the place
of employment or place of work assignment, the
personnel records of the employee that are used or
have been used to determine the employee’s quali-
fication for employment, promotion, additional com-
pensation, [or] employment termination or other
disciplinary action and time and pay records of
the employee for the period required by the Fair
Labor Standards Act, 29 U.S.C. 211{c), and ac-
companying regulations. Within 45 days after re-

ceipt of the employee’s request, the employer shall
furnish a certified copy of the records.

(3) Upon termination of employment, the em-
ployer shall keep:

(a) The terminated employee’s personnel records
for not less than 60 days. |Within the 60-day period,
the employer shall provide the employee with a certi-
fied copy of the records within 45 days of receiving
the employee’s request. Afier the 60-day period, the
employer shall provide the certified copy within 45
days of receiving the employee’s request if the em-
ployer has the records at the time of the request.]

(b) The terminated employee’s time and pay
records for not less than t{:e period requiredp by
the Fair Labor Standards Act, 29 U.S.C. 211{c),
and accompanying regulations.

(4) Notwithstanding the time periods deseribed
in [subsections] subsection (2) [and (3)] of this sec-
tion, if the employee’s personnel records or time
and pay records are not readily available, the em-
ployer and the employee may agree to extend the
time within which the employer must provide the
employee reasonable opportunity to inspect the re-
cords or furnish the employee a certified copy of the
records.

(5) For the services referred to in [subsections]
subsection (2) [and (3)] of this section only, an em-
ployer may charge an employee no more than an
amount reasonab%y calculated te recover the actual
cost of providing the services.

(6)a) Except as provided in paragraphs (b) and
(c) of this subsection, an employer may net place an
adverse comment in the personnel records of a pub-
lic safety officer unless the officer has first read and
signed the document containing the adverse com-
ment.

{b) If a public safety officer refuses to sign a
document containing an adverse comment, the em-
ployer may place the document in the officer’s per-
sonnel records with a notation that the document
was presented to the officer and the officer refused
to sign 1t.

(c} If a public safety officer is not available to
read and sign the document containing an adverse
comment at the work location where the personnel
files are maintained, the employer may place the
document in the officer’s personnel records and mail
a copy of the document to the officer by regular mail
or interoffice mail.

(d) A public safety officer may write a response
within 30 days of being presented with a document
containing an adverse comment. If a public safety
officer writes a response to a document containin
an adverse comment, the response must be attache
to the original document and placed in the officer’s
personnel records.

(7Xa) Upon request, a public safety officer may
inspect the officer’'s own personnel records at a rea-
sonable time at the location where the records are
kept by the employer,

(b) If, after inspection, a public safety officer be-
lieves that any portion of the material is mistakenly
or unlawfully placed in the officer’s personnel re-
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cords, the officer may request in writing that the
mistaken or unlawful material be corrected or de-
leted. The request must describe the corrections or
deletions requested and the reasons supporting the
request and provide any documentation that sup-
ports the request. The employer shall respond within
30 days from the date the request is received. If the
employer does not correct or delete the material, the
employer shall place the request and the employer's
resgonse to the request in the officer’s personnel re-
cords.

SECTION 3. ORS 652.409 is amended to read:

652.409. (1) The Wage Security Fund is estab-
lished separate and distinct from the General Fund.
After deduction of the amounts provided in ORS
657.439 (2)(a), all moneys received by the Employ-
ment Department pursuant to ORS 657.439 (2Xa)
shall be paid into the State Treasury and credited to
the Wage Security Fund. All income earned on
moneys in the Wage Security Fund invested by the
State Treasurer shall accrue to the fund.

(2) All income earned on moneys in the Wage
Security Fund, and all other moneys in the fund, are
appropriated continuously to the Commissioner of
the Bureau of Labor and Industries primarily to
carry out the provisions of ORS 652.414. Moneys in
the fund may also be used, within the division
of the Burean of Labor and Industries that en-
forces wage and hour laws, to investigate and
enforce claims of underpaid and unpaid wages
under ORS chapters 652 and 653.

SECTION 4. (1) A contractor or subcontrac-
tor, or an agent of a contractor or subcontrac-
tor, may not intentionally:

(a) Fail to pay an employee of the contractor
or subcontractor the prevailing rate of wage as
provided in ORS 279C.840;

(b) Reduce the rate of wage that an employee
would ordinarily receive for work that is not
subject to ORS 279C.800 to 279C.870 in order to
recoup wages the contractor, subcontractor or
agent paid in accordance with ORS 279C.840;

{c) Withhold, deduct or divert any portion
of an employee’s wages except as provided in
ORS 652.610 (3);

{d) Enter into an agreement with an em-
ployee under the terms of which the employee
performs work on a public works project at less
than the prevailing rate of wage; or
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(e) Otherwise deprive an employee, perma-
nently or indefinitely, of wages due to an em-
ployee under ORS 279C.840 in an amount that
equals or exceeds 25 percent of wages due to the
employee under ORS 279C.840 or $1,000 in a sin-
gle pay period, whichever is greater.

(2) A violation of subsection (1) of this sec-
tion is a Class C felony.

(3) In addition to and not in lieu of any
action the Commissioner of the Bureau of Labor
and Industries may bring under ORS 279C.870,
the commissioner may:

(a) Refer a violation of subsection (1) of this
section to a district attorney or the Attorney
General for prosecution; and

(b) Adopt rules necessary to implement the
provisions of this section.

SECTION 5. (1) Section 4 of this 2016 Act and
the amendments to ORS 652,610 and 652.750 by
sections 1 and 2 of this 2016 Act become opera-
tive on January 1, 2017,

(2) The Commissioner of the Bureau of La-
bor and Indusiries may adopt rules and take
any other action before the operative date spec-
ified in subsection (1) of this section that is
necessary to enable the commissioner, on or af-
ter the operative date specified in subsection (1)
of this section, to exercise all of the duties,
functions and powers conferred on the commis-
sioner by section 4 of this 2016 Act and the
amendments to ORS 652.610 and 652.750 by
sections 1 and 2 of this 2016 Act.

SECTION 6. Notwithstanding any other law
limiting exgenditures, the limitation on expend-
itures established by section 3 (1), chapter 693,
Oregon Laws 2015, for the biennium beginning
July 1, 2015, as the maximum limit for payment
of administrative expenses by the Bureau of
Labor and Industries from the Wage Security
Fund is increased by $325,954.

SECTION 7. This 2016 Act being necessary
for the immediate preservation of the public
peace, health and safety, an emergency is de-
clared to exist, and this 2016 Act takes effect on
its passage.

Approved by the Governor April 4, 2016

Filed in the office of Secretary of State April 4, 2016

Effective date April 4, 2016



CURRY COUNTY, OREGON
THE PORT OF BROOKINGS HARBOR

RESOLUTION NO. 368

A RESOLUTION OF THE BOARD OF COMMISSIONERS
ADOPTING PUBLIC CONTRACTING RULES AND PRESCRIBING
RULES AND PROCEDURES FOR PUBLIC CONTRACTING

WHEREAS, the Port of Brookings Harbor is an Oregon special district
which is subject to Oregon Public Contracting Law; and

WHEREAS, in 2003 the Oregon Legislature substantially revised the
Oregon Public Contracting Code, and most of these revisions took effect March
1, 2005; and

WHEREAS, on March 1, 2005, the Port of Brookings Harbor's existing
public contracting rules became void, and the Port is required to adopt new
public contracting rules consistent with the revised Oregon Public Contracting
Code; and

WHEREAS, ORS 279A.065(5) provides that a local contracting agency
may adopt its own rules of procedure for public contracts that:

«"‘
@” (A}  Specifically state that the model rules adopted by the Attorney
General do not apply to the contracting agency; and

(B)  Prescribe the rules of procedure that the contracting agency will
use for public contracts, which may include portions of the
model rules adopted by the Attorney General.

NOW, THEREFORE, BE IT RESOLVED THAT:

1. Except as otherwise provided herein, the Port of Brookings Harbor
adopts the Oregon Attorney General's Model Public Contracting
Rules ("Model Rules") as the contracting Rules for the District, as
such Model Rules now exist or are later modified; and

2. The Port of Brookings Harbor adopts the public contracting Rules
described in Exhibit A, which shall be in addition to, and shall
supersede any conflicting provisions in the Model Rules; and

3. The Port of Brookings Harbor shall regularly review changes in the

Public Contracting Code and the Model Rules to ensure that the
Rules adopted in Exhibit A are consistent with current law.

RESOLUTION NO. 368 — Page 1

9



PASSED AND ADOPTED on this 21st day of March, 2005.

\V 7
ATTEST: /

S. John Zi@airman
Kenneth L. Byriug,

retary/Treasurer

RESOLUTION NO. 368 — Page 2
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EXHIBIT A

PORT OF BROOKINGS HARBOR
RULES FOR PUBLIC CONTRACTING

Section |: TITLE.

These rules shall be known as the PUBLIC CONTRACTING RULES (“RULES™
FOR THE PORT OF BROOKINGS HARBOR (“PORT").

Section Il: PURPOSE,

The purpose of these Rules is to establish procedures for entering into public
contracts, pursuant to ORS 279A.065

Section Jil: DEFINITIONS.

The following definitions shall apply to these Rules:

b.

Board: The Port's Board of Commissioners.

Competitive Bid: The solicitation of competitive offers using the formal
process of advertising, bids, and bid opening required by ORS
Chapters 279A, 279B, and 279C, and other applicable statutes and
these Rules.

Local Contract Review Board: The Port's Board of Commissioners,
unless the Board of Commissioners, by separate act, establishes a
different Local Contract Review Board (“LCRB").

Public Contract: A sale or other disposal, or a purchase, lease, rental
or other acquisition, by a contracting agency of personal property,
services, including personal services, public improvements, public
works, minor alterations, or ordinary repair or maintenance necessary
to preserve a public improvement. “Public contract” does not inciude
grants.

Public Improvement Contract: "Public improvement” means a project
far construction, reconstruction or major renovation on real property by
or for a contracting agency. “Public improvement” does not include:
(A) Projects for which no funds of a contracting agency are directly or
indirectly used, except for participation that is incidental or related
primarily to project design or inspection; or (B) Emergency work, minar
alteration, ordinary repair or maintenance necessary to preserve a
public improvement. .

EXHIBIT A - Page 1
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f.  Reguest for Proposals: The solicitation of competitive offers for a public
contract when specification and price will not necessarily be the
predominant award criteria.

g. Competitive Quotes: An informal, written or oral solicitation of offers
from competitive vendors, either by advertisement or by initiating a
request to vendors.

Section IV: DELEGATION.

(1) Except as otherwise provided in these Rules, the powers and
duties of the Local Contract Review Board under the Public Contracting Code
must be exercised and performed by the Board of Commissioners.

(2)  Unless expressly limited by the Local Contract Review Board or
these Rules, all powers and duties given or assigned to contract agencies by the
Public Contracting Code may be exercised or performed by the Port Manager or
the Port Manager's designee, including the authority to enter into emergency
contracts pursuant to ORS 2798.080.

(3)  All public contracts estimated to cost § 5,000 ormoreina
calendar year must be approved by the Board of Commissioners. All public
confracts estimated to cost less than $_5_ ggg in a calendar year may be
entered into by the Port Manager or designee without Board approval. However,
emergency contracts may be entered inta by either the Board or the Port
Manager or designee pursuant to Ssction VI{ of these Rules, regardless of dollar
limits, subject to ORS 294.455.

Section V: COMPETITIVE BIDS; EXEMPTIONS.

All public contracts shall be based upon competitive bids unless exempted from
competitive bidding by the Local Contract Review Board pursuant to Section Vi
of these Rules, or unless granted one of the following statutory exemptions:

1. Contracts made with other public agencies or the federal government.
[ORS 279A.025)

2. Public improvements for which no funds of the Port are directly or
indirectly used, except for participation that is incidental or related
primarily to project design or inspection. [ORS 279A.010(aa)}

3. Sole-source expenditures where the rate or price is established by law or
ordinance for source selection [ORS 279A.02592)(f)).

4. The investment of funds as authorized by law, and other financial
transactions that by their character cannot practically be established

EXHIBIT A - Page 2
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under the competitive contractor selection procedures of ORS 279B.050
to 279B.085 [ORS 279A.025(2)(q)(C)].

. Sole-source acquisitions following the adoption of proper findings and

provision of notice as required by ORS 279B.075 and OAR 137-047-
0275.

. Small procurements of goods and services under $5,000. The Port

Manager or designee shall make a reasonable effort to obtain
competitive quotes in order 1o ensure the best value for the Port. The
Port may amend a public contract awarded as a small procurement
beyond the $5,000 limit in accordance with OAR 137-047-0800, provided
the cumulative amendments do not increase the total contract price to a
sum that is greater than twenty-five percent (25%) of the original contract
price.

. Intermediate procurements. A contract for procurement of goods and

services estimated to cost between $5,000 and $150,000 in a calendar
year, or a contract for a public improvement that is estimated to cost
between $5,000 and $100,000 in a calendar year, may be awarded using
competitive quotes, according to the processes for intermediate
procurements described in ORS 279B.070. The contract for an
intermediate procurement may be amended beyond the stated limitations
in accordance with OAR 137-047-0800, provided the cumulative
amendments shall not increase the total contract price to a sum that is
greater than twenty-five percent (25%) of the origina! contract price.

. Contracts made with qualified non-profit agencies providing employment

opportunities for disabled individuals under ORS 279.835 to ORS
279.855. [ORS 279A.025(4)).

. Contracts for purchase or lease of personal property according to the

requirements of ORS 279A.205 through 279A.215 (*Cooperative
Procurements”).

10. Purchases from Federal Catalogs. By Resolution No. 370, the Local

Contract Review Board has adopted the foliowing rules for procurement
of goods from federal catalogs:

Subject to applicable Board approval requirements stated in the Port's
Contracting Rules, the Port may purchase goods from federal catalogs
without competitive bidding when the procurement is pursuant to 10 USC
381, the Electronic Govemment Act of 2002 (Public Law 107-347).
Purchases under other federal laws will be permitted upon a finding by
the LCRB that the law is similar to such Act in effectuating or promoting
transfers of property to contracting agencies.

EXHIBIT A-Page 3
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Section VI: SPECIAL PROCUREMENTS AND EXEMPTIONS.

(1)  The Local Contract Review Board may exempt from compstitive
bidding certain contracts or classes of contracts for procurement of goods and
services according to the procedures described in ORS 279B.085.

(2)  The Local Contract Review Board may exempt certain confracts or
classes of contracts for public improvements from competitive bidding according
to the procedures described in ORS 279C.335. When exempting a public
improvement from competitive bidding, the LCRB may authorize the contract to
be awarded using a Request for Proposal process for public improvemants,
according to the processes described in OAR 137-049-0640 through 137-049-
0690.

SECTION VII: EMERGENCY CONTRACTS.

(1)  "Emergency” shall be defined =€ follows: “Circumstances that (a)
could not have reasonably been foresesn; (b) create a substantial risk of loss,
damage, or interruption of services or a substantial threat to property, public
health, welfare or safety;and (c) require prompt execution of a contract to
remedy the condition.” .~

(2)  The Board Chair, the Port Manager, or a designse of the Port
Manager shall have authority to determine when emergency conditions exist
sufficient to warrant an emergency contract. The nature of the emergency and
the method used for the selection of the contractor shall be documented,

(3)  Emergency contracts may be awarded as follows:

(a) Goods and Services, Emergency contracts for procurement of
goods and services may be awarded pursuant to ORS
279B.080. Authority for entering into emergency contracts
may be delegated as provided in these Rules.

(b) Public improvements. The Port hereby adopts QAR 137-040-
0150 as its contracting rules for awarding a public
improvement contract under emergency conditions.

Section Vill: AWARD OF CONTRACT.

After bids are opened or quotes reported to the Local Contract Review Board,
and after it is determined that the contract is to be awarded, the contract shall be
awarded to the "lowest responsible bidder” as defined in ORS 278A.010.

Section IX: BID REJECTION.

The Board, or an official designated by the Board, may reject any bid not in
compliance with all prescribed public bidding procedures and requirements and

EXHIBIT A — Page 4
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may reject all bids if it is in the public interest to do so. The reasons for the
rejection shall be recorded, pursuant to ORS 279B.100 and 279C.395.

Section X: REVOCATION OF PREQUALIFICATION OR DEBARMENT OF
BIDDER.

The Board, or an official designated by the Board, may debar any person from
bidding on a contract after providing notice and a hearing as provided in ORS
279B.120 and 279B.130, as applicable.

Section XI: APPEAL OF PREQUALIFICATION AND DEBARMENT DECISIONS.

A person who has been denied prequalification or debarred as a bidder may
appeal such decision to the Board according to the following procedures as
adopted by the Local Contract Review Board in Resolution No. 370.

Review of the Port's prequalification and debarment decisions shall be as set
forth in ORS 279B.425. The following additional procedures shall apply to
hearings on such decisions by the Local Contract Review Board:

{8) Notices shall be submitted in writing to the Port Manager. Appeals
filed after the filing period stated in ORS 279B.425 shall not be heard,

{b) Upon opening of the hearing, Port staff shall explain the Port's decision
_) being appealed and the justification thereof. The appellant shall then
O be heard. Time for the appellant's testimony shall be established by
the Board Chair. The appellant may submit any testimony or evidence
relevant to the decision or the appeal. Any party requesting time to
testify in support of the appeal shall then be heard, subject to time
limits established by the Board Chair.

{(c) Once all testimony and evidence in support of the appeal is heard, any
party requesting time to testify in support of the Port's decision shall be
provided time to be heard, with time limits established by the Board
Chair. Any party testifying in opposition to the appeal may submit any
testimony or evidence relevant to the decision or the appeal. Once all
testimony in opposition to the appeal has been heard, the appellant
may request time fo provide rebuttal testimony. Atthe conclusion of
the rebuttal testimony, if any, the Board Chair shall close the hearing.

(d) When issued in writing according to the requirements of
ORS 279B.425, the LCRB's decision and order shall be final.

Section X|l: PERSONAL OR PROFESSIONAL SERVICE CONTRACTS.
i

The Board or an official designated b r maﬁnter into contracts for
personal services or fonial services as provided in this Sectig%\,
| 5

R SoLum
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(1)  Definition. As adopted by the Port's Local Contract Review Board
in Resolution No. 370, “Personal Services™ shall be defined to include those
services that require specialized technical, creative, professional or
communication skills or talents, unique and specialized knowledge, or the
exercise of discretionary judgment, and for which the quality of the sgrvice
depends on attributes that are unique to the service provider. SucH services
shall include, but are not limited to, architects, engineers, surveydrs, attorneys,
accountants, auditors, computer programmers, artists, designers, performers,
and consultants. The Port Manager or designee shall have fhe authority to
determine whether a particular service is a "personal servigé” under this
definition., /

Contracts for Parsonal Servi s other t n Architectural

(2)  Contracts for Personal Services other thén Architectural,
Engineering and Surveying Services and Related Sai ices. Personal services
contracts of $5,00g  orless in a calendar year may be awarded by direct
appointment. Personal services contracts in excess of $.5,000 _in acalendar

year shall be awarded according to the proceddres described in ORS 279B.060.
However, by separate resolution, the Lacal Céntract Review Board may
authorize certain personal services contracts, or a class of personal services
contracts, to be exempted from competitive proposal requirements according to
the requirements of ORS 279B.085. Contracts exempted from competitive
proposal processes may be awarded by direct appointment. Personal services
contracts existing on the effective date of these Rules may be extended by direct
appointment. 4

(3)  Contracts with architects. engineers land surveyors. Unless
otherwise provided in this Sec on, contracts for Architectural, Engineering and
Surveying Services and Related Services shall be awarded according to the
procedures for competitive roposals described in ORS 279B.060 and these
rules, and consistent with ORS 279C.1 10.

A contract for Architectdral, Engineering and Surveying Services may be entered
into by direct appointmient if such contract is estimated not to exceed $_5, 000
in a calendar year, of if the project described in the contract consists of work that
has been substantially described, planned or otherwise previously studied or
rendered in an egrlier contract with the consultant that was awarded under these
Rules, and the few contract is a continuation of that project.

“Surplus Property” is defined as any personal property of the Port
een determined by the Port Manager or designee as being of no use or

/ (2)  The Port Manager or designee may dispose of surplus property by
submitting a request to the Board of Commissioners for a declaration that certain
property is of no further use or value to the Port. The Board of Commissioners

EXHIBIT A—-Page 6



shall, by resolution, declare such property “surplus” and authorize the medns by
which the Port Manager may dispose of the property, including grapting the Port
Manager discretion to dispose of the property in any appropriate-fmanner. The
Board of Commissioners may require the Port Manager to olffain an appraisal of
the propexty prior to disposition. g

(3)  Surplus property may be disposed af’ i?1 the manner that is most
advantageous to the Port or the community atfarge, including, but not limited to,
the following: :

(a) Public Auction. Auéons must be sufficiently advertised in the
manner that is most likely to abtain a competitive bidding pool
for the pro . Employees of the Port may purchase surplus

m the Port only at an advertised auction, and only if

the employee submits the highest bid for such property.

onation. Surplus property may be donated or sold to any
non-profit organization, any other local government, or any
" state or federal program created to dispose of surplus property.

i~ (c) Disposal. Surplus property determined to be of insufficient
value to merit auction or donation may be disposed of in any
appropriate manner.

Section XIV: CONCESSION AGREEMENTS.

(1) A “concession agreement” is a contract that authorizes and
requires a private entity or individual to promote or sell, for its own business
purposes, specified types of goods or services from a site within a building or
upon land owned by the Port, and under which the concessionaire makes
payments to the Port based, in whole or in part, on the concessionaire's sales
revenues. The term “concession agreement” doss not include an agreement,
which is merely a flat-fee or per-foot rental, lease, license, permit, or other
arrangement for the use of public property.

(2)  Concesslon agreements are not required to be competitively bid.
However, when it is in the Port's best interest to do so, the Port may obtain
competitive proposals for concession agreements using the procedures
described in ORS 279B.060.

Section XV: RULEMAKING AUTHORITY.

The Board shall have rulemaking authority to carry out its power and duties.
Rules shall be adopted by ordinance or resolution after public notice has been
given by one publication in newspaper (s) having general circulation throughout
the county at least seven (7) days prior to adoption of the ordinance or resolution
at a public meeting.

EXHIBIT A~ Page 7
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Section XVI: ADDITIONAL AUTHORITY OF THE BOARD.

(D ) In additian to the powers and duties established by these Rules, the Board shali
have such additional powers as are authorized by law.

PASSED AND ADOPTED by a majority vote of the Port of Brookings Harbor
Board of Commissioners and to take effect immediately an this 21st day of

March, 2005.
S. John Zi@irman )
ATTEST WV o

y/keasurer

9 )

EXHIBIT A — Page 8



12:10 PM Port of Brookings Harbor

et Bill Payments for Stebbins Coffey & Collins
All Transactions
Type Num Date Amount
Yearly Totals Average Last Two Years

Bill Pmt -Check 8424 1117/2017 643.50

Bill Pmt -Check B373 10/24/2017 2,486.25

Bill Pmt -Check B317 09/19/2017 2,799.88

Bill Pmt -Check 8275 08/23/2017 1,831.50

Bill Pmt -Check B227 07/27/2017 2,198.32

Bill Pmt -Check 8182 07/05/2017 3,349.50

Bill Pmt -Check 8122 05M12/2017 940.50

Bill Pmt -Check 8102 05/02/2017 1,155.00

Bill Pmt -Check 8044 03/22/2017 693.00

Bill Pmt -Check 7998 02/28/2017 478.50

Bill Pmt -Check 7957 02/03/2017 1,105.50

Bill Pmt -Check 7806 01/05/2017 660.00 18,351.45 14,330.93
Bill Pmt -Check 7847 11/28/2016 990.00

Bill Pmt -Check 7796 11/08/2016 1,485.00

Bill Pmt -Check 7730 10/06/2016 2,655.00

Bill Pmt -Check 7654 09/02/2016 476.40

Bill Pmt -Check 7586 08/09/2016 60.00

Bill Pmt -Check 7495 07/07/2016 298,00

Bill Pmt -Check 7400 05/26/2016 2,006.00

Bill Pmt -Check 7310 04/18/2016 1,890.00

Bill Pmt -Check 7189 03/02/2016 390.00

Bill Pmt -Check 7128 02/04/2016 60.00 10,310.40
Bill Pmt -Check 7040 12/23/2015 1,479.73

Bill Pmt -Check 6934 10/16/2015 2,702.83

Bill Pmt -Check 6853 09/11/2015 241.00

Bill Pmt -Check 6734 07/06/2015 2,505.00

Bill Pmt -Check 6549 04/23/2015 120.00

Bill Pmt -Check 6420 02/22/2015 210,00 7,259.56
Bill Pmt -Check 6137 11/03/2014 30.00

Bill Pmt -Check 5802 09/22/20H4 525.00

Bill Pmt -Check 5162 03/17/2014 600,00

Bill Pmt -Check 5054 02/18/2014 810.00

Bill Pmt -Check 31701 01/14/2014 273.00 2,238.00
Bill Pmt -Check 31604 12/16/2013 255266

Bill Pmt -Check 31483 11/18/2013 1,545.00

Bill Pmt -Check 31371 10/16/2013 2,265.00

Bill Pmt -Check 31249 09/16/2013 3,304.35

8ill Pmt -Check 31085 08/16/2013 330.00

Bill Pmt -Check 30963 07/16/2013 240.00

Bill Pmt -Check 30816 06/17/2013 375.00

BH Pmit -Check 30683 05/16/2013 585.00

Bill Pmt -Check 30549 04/16/2013 1,185.00

Bill Pmt -Check 30418 03/14/2013 1,320.00

Bill Pmt -Check 30311 02/14/2013 2,580.00

oS’
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1210 PM Port of Brookings Harbor

el Bill Payments for Stebbins Coffey & Collins
All Transactions
Type Num Date Amount
Bill Pmt -Check 30226 01/16/2013 2,280.00 18,562.01
Bill Pmt -Check 30127 12/17/2012 210.00
Bill Pmt -Check 30036 11/16/2012 420.00
Bill Pmt -Check 20925 10/16/2012 555.00
Bilt Pmt -Check 29770 09/17/2012 960.00
Bill Pmt -Check 29464 07/16/2012 360.00
Bill Pmt -Check 29331 06/18/2012 525.00
Bill Pmt -Chack 29073 04/16/2012 351.75
Bill Pmt -Check 28967 03/16/2012 1,050.00
Bill Pmt -Check 28876 02116/2012 105.00 4,536.75
Bilt Pmt -Check 28565 11/16/2011 366.75
Bill Pmt -Check 28328 09/16/2011 §25.00
Bill Pmt -Check 28206 08/16/2011 908.50
Bill Pmt -Check 28085 07/18/2011 1,425.00
Bill Pmt -Check 27944 06/14/2011 837.00
Bill Pmt -Check 27831 05/14/2011 135.00
Bill Pmt -Check 27699 04/14/2011 1,643.04
Bill Pmt -Check 27592 03/16/2011 240.00
Bilt Pmt -Check 27402 02/14/2011 1,215.00
Bill Pmt -Check 27408 01/13/2011 300.00 7,895.29
Bill Pmt -Check 25780 12/14/2010 60.00
Bill Pmt -Check 25587 10/14/2010 240.00
Bill Pmt -Check 25479 00/14/2010 240.00
Bill Pmt -Check 25397 08117/2010 105.00
Bill Pmit -Check 25281 07/13/2010 45.00
Bill Pmt -Check 25173 06/14/2010 30.00
Bill Pmt -Check 25083 05/12/2010 225.00
Bill Pmt -Check 24994 04/14/2010 30.00
Bill Pmt -Check 24830 02/17/2010 120.00
Bill Pmt -Check 24744 01/14/2010 75.00 1,170.00
Bill Pmt -Check 24609 11/16/2009 165.00
Bill Pmt -Check 24532 10/16/2000 210.00
Bilt Pmt -Check 24449 09/16/2009 180.00
Bill Pmt -Check 24362 08/15/2009 30.00
Bill Pmt -Check 24071 05/14/2009 75.00
Bill Pmt -Check 24005 04/16/2009 180.00
Bill Pmt -Check 23852 02/17/2009 300.00
Bill Pmt -Check 23784 01/15/2009 165.00 1,305.00
Bill Pmt -Check 23706 12/16/2008 45.00
Bill Pmt -Check 23543 10/16/2008 525.00
Bill Pmt -Check 23451 09/15/2008 795.00
Bill Pmt -Check 23352 08/14/2008 405.00
Bill Pmt -Check 23262 07/16/2008 435.00
Bill Pmt -Check 23165 06/16/2008 1,500.00
Bill Pmt -Check 23074 05/16/2008 570.00

j0b
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12:10 PM Port of Brookings Harbor

e Bill Payments for Stebbins Coffey & Collins
All Transactions
Type Num Date Amount
Bill Pmt -Check 22977 04/15/2008 615.00
Bill Pmit -Check 22882 03/17/2008 690.00
Bill Pmit -Check 22801 02/19/2008 435.00
Bill Pmt -Check 22718 01/16/2008 30.00 6,045.00
Bill Pmi -Check 22633 12/17/2007 800.00
Bill Pmt -Check 22537 11/16/2007 420.00
Bill Pmt -Check 22442 10/16/2007 1,425.00
Bill Pmt -Check 22347 09/17/2007 414.10
Bill Pmt -Check 22236 08/16/2007 105.00
Bilt Pmt -Check 22141 07/17/2007 843.60
Bill Pmt -Check 22031 06/16/2007 888.60
BHl Pmt -Check 21944 05/16/2007 1,335.00
Bill Pmt -Check 21852 04/13/2007 615.00
Bill Pmt -Check 21774 03/16/2007 421.50
Bill Pmt -Check 21692 02/16/2007 30.00
Bill Pmt -Check 21615 01/16/2007 30.00 7,427.80
Bill Pmt -Check 21463 11/15/2006 240.00
Bill Pmt -Check 21254 09/19/2006 780.00
Bill Pmt -Check 21167 08/16/2006 390.00
Blll Pmt -Check 21084 07/17/2006 495,00
Bill Pmi -Check 20995 06/15/2006
Bill Pmi -Chack 20912 05/15/2006 600.00
Bill Pmi -Check 20855 05/02/2006 591.50
Bill Pmt -Check 20746 03/16/2006 295.00 3,391.50
Total 88,492.76

o7
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NEW BUSINESS AGENDA ITEM

DATE: December 13, 2017
RE: Resolution No. 483, POBH Authorizing the Sale of Port Real Property
TO: Port of Brookings Harbor, Board of Commissioners

ISSUED BY: Gary Dehlinger, Port Manager

OVERVIEW

» Board approved the sale of Port property to Ken Byrtus in the August 18, 2017 meeting.
» Curry County Title, Inc. requested a Resolution approving the sale of Port real property
and authorizing the Port Manager to sign documents.

DOCUMENTS
» Resolution No. 483 Authorizing the Sale of Port Real Property. Page 1
o Sale Agreement with Byrtus Enterprises, LLC Page 2
COMMISSIONERS ACTION

¢ Board review and approval of Resolution No. 483 Authorizing the Sale of Port Real
Property.



RESOLUTION NO. 483
PORT OF BROOKINGS HARBOR

A RESOLUTION BY THE PORT OF BROOKINGS HARBOR AUTHORIZING THE
SALE OF PORT REAL PROPERTY

WHEREAS, the Port of Brookings Harbor is a port district, organized and
operated under the provisions of ORS Chapter 777, and has the authority tc adopt
resolutions; and

WHEREAS, the Board of Commissioners of the Port of Brookings Harbor now
finds that it is necessary to adopt a resolution to authorize the sale of certain vacant
real property owned by the Port of Brookings Harbor, said real propenty located on
Lower Harbor Road, Brookings, OR, being further described as Tax Lot 41-13-08A, lot
400 (R26113); and to authorize Port Manager Gary Dehlinger to sign all sale
documents.

NOW, THEREFORE, be it resolved by the Board of Commissioners of the Port
of Brookings Harbor, Curry County, Cregon as follows:

1. The above recitals are true and accurate and are hereby incorporated
herein by this reference.

2. That the Board of Commissioners hereby authorizes the sale of the
vacant real property located on Lower Harbor Road, Brookings, OR, being
further described as Tax Lot 41-13-08A, lot 400 (R26113); to Byrtus
Enterprises, LLC, for the total amount of $28,500.00.

3. That the Board of Commissioners hereby authorizes Port Manager, Gary
Dehlinger to sign all sale documents on behalf of the Port of Brookings
Harbor.

4, This resolution shall be effective upon its passage by the Board of

Commissioners of the Port of Brookings Harbar.

ADOPTED BY THE BOARD OF COMMISSIONERS OF THE PORT OF
BROOKINGS HARBOR THIS 15" DAY OF November, 2017.

ATTEST:

By: Angi Christian, Board President Andy Martin, Board Secretary



SALE AGREEMENT AND RECEIPT FOR EARNEST MONEY

1) ORIGINAL

DATE OF AGREEMENT: November 15, 2017

SELLER:
PORT OF BROOKINGS HARBOR

PO Box 848
Brookings, OR 97415

BUYER:
Byrtus Enterprises, LLC

16219 Lower Harbor Road
Harbor, OR 97415

RECITALS:

A. Seller desires to sell to Buyer and Buyer desire to purchase from Seller that
certain real property commonly known as:

A portion of Tax Lot 4113-08A — 400 - 27, approximately 4000 Square
Feet of land, located in Harbor, Curry County, Oregon,

having the following legal description (the “Property”):

See Exhibit “A” attached hereto and incorporated herein by this reference.

AGREEMENT:

NOW, THEREFORE, FOR VALUABLE CONSIDERATION, THE PARTIES
AGREE AS FOLLOWS:

1. SALE AND PURCHASE: Buyer agrees to purchase the property from Seller
and Seller agrees to sell the property to Buyer for the sum of TWENTY EIGHT

THOUSAND FIVE HUNDRED AND 00/00 DOLLARS ($28,500.00) (the
“Purchase Price").

2, EARNEST MONEY: Seller hereby acknowledges receipt of the sum ONE

SALE AGREEMENT AND RECE!PT FOR EARNEST MONEY - 1



THOUSAND and NO/100 DOLLARS ($1,000.00) paid by Buyer agmest
money. The earnest money shall be applied to the purchase price on the closing
date, as that term is defined in this agreement.

3. PAYIMENT OF PURCHASE PRICE: The purchase price shall be paid as
follows:

3.1  Atclosing, the eamest money shall be credited to the purchase price;

3.2  Atclosing, Buyer shall pay the balance of the purchase price,
($27,500.00) in cash.

4. CLOSING: Closing shall take place on or before December 31, 2017, (the
“Closing Date"} at the offices of (Curry County Title, Inc. PO Box 672 Gold
Beach, OR 97444) The parties recognize that it may be optimistic to close by
December 31, 2017, and should that date become impractical, the parties agree
to a June 30, 2018 closing date.

Buyer shall pay escrow fee, and any other fees, including the survey fee, and all
costs, including the cost of the preliminary title report and title insurance.

5, PRELIMINARY TITLE REPORT: Within 10 days after full execution of this
Agreement, Seller shall furnish to Buyer a preliminary title report showing the
condition of title 1o the property, together with capies of all exceptions listed
therein (the “Title Report”). Buyer will have 10 days from receipt of the Title
Report to review the Title Report and to notify Seller, in writing of Buyer's
disapproval of any exceptions shown in the Title Report. Those exceptions not
objected to by Buyer are referred to below as the “Permitted Exceptions.”
Zoning ordinances, building restrictions, taxes due and payable for the current
tax year, and reservations in federal patents and state deeds shall be deemed
Permitted Exceptions. if Buyer notifies Seller of disapproval of any exceptions,
Seller shall have 15 days after receiving the disapproval notice to either remove
the exceptions or provide Buyer with reasonable assurances of the manner in
which the exceptions will be removed before the transaction closes. If Seller
does not remove the exceptions or provide Buyer with such assurances, Buyer
may terminate this Agreement by written notice to Seller given within 15 days
after expiration of such 15-day period, in which event the eamest money shall be
refunded to Buyer and this Agreement shall be null and void.

6. INSPECTIONS: Buyer shall have full access to the property for the purpose of
conducting Buyer's inspections. If Buyer is not satisfied, in its sole discration,
with the result of Buyer's inspections, Buyer may terminate this agreement by
written notice to Seller given at any time before November 30, 2017, in which
event the eamest money shall be refunded to Buyer. If Buyer fails to give any
such notice of termination within the applicable time period, the respective
condition will be deemed satisfied or waived.

SALE AGREEMENT AND RECEIPT FOR EARNEST MONEY - 2



10.

11.

12.

13.

14.

DEED: On the Closing Date, Seller shall execute and deliver to @s aORIGINAL

statutory warranty deed conveying the Property to Buyers, free and clear of all
liens and encumbrances except the Permitted Exceptions.

TITLE INSURANCE: Within fifteen (15) days after closing, Buyer shall furnish
Sellers with an ALTA owner's policy of titie insurance in the amount of the
purchase price, in standard form, insuring Buyers as the owner of the property,
subject only to the usual printed exceptions and Permitted Exceptions. Buyer
agrees to pay for the cost of the Title Insurance.

TAXES, PRORATES: Real property taxes for the current tax year, insurance
premiums (if Buyer assumes the existing policy) and other usual items shall be
prorated as of the Closing Date.

POSSESSION: Buyers shall be entitled to possession immediately upon
closing.

SELLER’S REPRESENTATIONS: Buyer represents that they have accepted
and executed this Agreement on ihe basis of their own examination and
personal knowledge of the Property; that Seller and Seller's agents have made
no representations, warranties, or other agreements concermning matters relating
to the Property, that Seller and Seller's agency have made no agreement or
promise to alter, repair, or improve the Property; and that buyer takes the
Property in the condition, known or unknown, existing at the time of this
Agreement, “AS IS".

BINDING EFFECT/ASSIGNMENT RESTRICTED: This agreement is binding
upon and shall inure to the benefit of Seller, Buyer, and their respective heirs,
legal representatives, successors and assigns. Nevertheless, Buyers shal} not
assign their rights under this agreement without Seller’s prior written consent,

which consent will not be unreasconably withheld.

REMEDIES: TIME IS OF THE ESSENCE REGARDING THIS AGREEMENT.
If the transaction does not close, through no fault of Seller, before the close of
business on the Closing Date, Buyer shall pay the eamest money deposit to
Seller as liquidated damages. If Seller fails to deliver the deed described in
Section 7 abave on the Closing Date or otherwise fails to consummate this
transaction, the eamest money will be refunded to Buyer.

ARBITRATION: Any controversy or claim arising out of or relating to this
agreement, including, without limitation, the making, performance or
interpretation of this agreement or the agreement documents, shall be settled by
arbitration. |f the Buyer or Seller disagree whether either is legally entitled to
recovery damages under this agreement, then either party may make a written
demand for arbitration. The parties agree to submit their controversy to binding
arbitration before a single arbitrator. The arbitrator shall be an attormney licensed
to practice law in the State of Oregon. If the parties cannot agree within 30 days
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7 ORIGINAL

1o the selection of a single arbitrator after the election to arbitrate, either party
may request that the selection of an arbitrator be made by a judge of a circuit or
district court of Curry County, Oregon. Buyer and Seller will pay their own costs
of arbitrator, and, unless costs are awarded by the arbitrator to the prevailing
party, each are obligated to pay one-half of the arbitrator's fee.

Unless otherwise agreed, the arbitration shall be conducted in Curry County,
Oregon. If arbitrator is commenced, the parties agree to permit discovery
proceedings of the type provided by the Oregon Rules of Givil Procedure both in
advance of and during recess of the arbitration proceedings. If arbitration is
commenced, the agreement shall be governed by and construed in accordance
with the laws of the State of Oregon. The parties agree that the arbitrator shall
have no jurisdiction to render an award or judgment for punitive damages. The
parties agree that the decision of the arbitrator shall be final and binding on the
parties and a judgment may be entered on the arbilrator's award. The parties
agree that all facts and other information relating to any arbitration arising under
this contract shall be kept confidential to the fullest extent permitted by law.
Unless otherwise inconsistent herewith, the provisions of ORS Chapter 36 shall
apply to any arbitration hereunder. In the event of arbitration under the
provisions of this agreement, the prevailing party shall be awarded reasonable
attomey fees and related costs, disbursements, and expert witness fees as
provided for in this contract.

15. ATTORNEYS'’ FEES: [nthe event any action, suit, arbitration or other
proceeding shall be instituted by either party to this agreement to enforce any
provisions of this agreement or any matier arising therefrom, or to interpret any
provisions of this agreement, the prevailing parly shall be entitled to recover from
the other a reasonable attorney fee to be determined by the court or arbitrator(s).
in addition to recovery of a reasonable aitorney fee, the prevailing party shall be
entitled to recover from the other, costs and disbursements, including all costs of
arbitration and the arbitrator(s) fees, and expert witness fees, as fixed by the
court or tribunal in which the case is heard. In the event any such action, suit,
arbitration or other proceeding is appealed to any higher court or courts, the
prevailing party shall recover from the other a reasonable attorney fee for
prosecuting or defending such appeal or appeals, in addition to the reasonable
attomey fees in the lower court or courts or arbitration proceeding, such fee to be
determined by the appellate court or lower court or arbitrator, as the appellate
court may determine. In addition to recovery of a reasonable attorney fee on
appeal, the prevailing party shall be entitled to recovery from the other pasty of
costs and disbursements and expert witness fees as fixed by the appellate court.
All costs and disbursements which may be awarded pursuant to this paragraph
shall bear interest at the maximum legal rate from the date they are incurred until
the date they are paid by the losing party.

16. NOTICES: Al notices and communications in connection with this agreement
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17.

18.

19

20

RIGINAL

shall be given in writing and shall be transmitted by certified or reQre mail,
return receipt requested, to the appropriate party at the address set forth on
page one of this agreement. Any notice so transmitied shall be deemed effective
on the date it is placed in the United States mail, postage prepaid. Either party
may, by written notice, designate another address for the purpose of this
agreement,

ENTIRE AGREEMENT: This agreement sels forth the entire understanding of
the parties with respect o the purchase and sale of the property. This agreement
supersedes any and all prior negotiations, discussions, agreements and
understandings between the parties. This agreement may not be modified or
amended except by a written agreement executed by both parties.

APPLICABLE LAW: This agreement shall be construed, applied, and
enforced in accordance with the laws of the State of Oregon.

ACCEPTANCE: This agreement shall be null and void unless accepted by
Seller.

STATUTORY WARNING:

Pursuant to 2005 Oregon laws Chapter 311, all owners’ real estate sales

agreements must state the following:

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT
BE WITHIN A FIRE PROTECTION DISTRICT PROTECTING
STRUCTURES. THE PROPERTY IS SUBJECT TO LAND USE LAWS
AND REGULATIONS, WHICH, IN FARM OR FOREST ZONES, MAY
NOT AUTHORIZE CONSTRUCTION OR SITING OF A RESIDENCE
AND WHICH LIMIT LAWSUITS AGAINST FARMING OR FOREST
PRACTICES AS DEFINED IN ORS 30.930 IN ALL ZONES, BEFORE
SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON
TRANSFERRING FEE TITLE SHOULD INQUIRE ABOUT THE
PERSON'S RIGHTS, IF ANY, UNDER CHAPTER 1, OREGON LAWS
2005 (BALLOT MEASURE 37 (2004)). BEFORE SIGNING OR
ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WITH THE
APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO
VERIFY APPROVED USES AND THE EXISTENCE OF FIRE
PROTECTION FOR STRUCTURES, AND THE RIGHTS OF
NEIGHBORING PROPERTY OWNERS, IF ANY, UNDER CHAPTER 1,
OREGON LAWS 2005 (BALLOT MEASURE 37 (2004)).

Further, pursuant to 2005 Oregon laws, Chapter 311, all instruments
contracting transfer or transferring title to real property must state:

BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE
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1
PERSON TRANSFERRING FEE TITLE SHOULD INQUIRE ABOQHEORIGH\AL
PERSON'S RIGHTS, IF ANY, UNDER CHAPTER 1, OREGON LAWS
2005 (BALLOT MEASURE 37 (2004)). THIS INSTRUMENT WILL NOT
ALLOW USE OF THE PROPERTY DESCRIBED IN THIS INSTRUMENT
IN VIOLATION OF APPLICABLE LAND USE LAWS AND
REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS
INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE
PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES,
AND, TO DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING
OR FOREST PRACTICES AS DEFINED IN ORS 30.930, AND TO
INQUIRE ABOUT THE RIGHTS OF NEIGHBORING PROPERTY
OWNERS, IF ANY, UNDER CHAPTER 1, OREGON LAWS 2005
(BALLOT MEASURE 37 (2004)).

SELLER:

Kenneth Byrtus

Gary Dehlinger — Port Manager

SALE AGREEMENT AND RECEIPT FOR EARNEST MONEY -6



7 ) ORIGINAL

EXHIBIT A

A parcel of land lying in the Northeast Quartar of Section 8, Township 41 South,
Range 13 West, Willamstte Meridian, Curry County, Oregon, more partlciiarly

described as follows:

COMMENCING at a 2-1/2" brass cap in asphait sat at the Northwest corner of

D.L.C. 4D;
thence North 02°05'31" West 1928.38 fes! to the TRUE POINT OF

BEGINNING;
thence North 16°°46'23" Wasl 100,00 feet;
thance North 73°13'37" East 40.00 fesl;

thence South 16°48'23" East 100,00 feet;
thence South 73°13'37" West 40,00 faet to the POINT OF BEGINNING.

Beerings are based on the Nodh line of sald D.L.C. 40 as being Narth 88°47'00"
West as monumented and marked by Marqueass end Associsles per County

Survey No. 41-1288,

~  REGISTERED
PRAOFESSIONAL
LAND SURVEYOR

g
RICHARD P. ROBERTS
2720

Sale Agreement Port of Brookings Harbor te Byrtus



NEW BUSINESS AGENDA ITEM

DATE: December 13, 2017

RE:

TO:

Procurement Request for Zola's Sewer Upgrade

Port of Brookings Harbor, Board of Commissioners

ISSUED BY: Gary Dehlinger, Port Manager

OVERVIEW

Harbor Sanitary conducted Port inspection of all the sewer system throughout the Port in
December 2016. Zola's sewer enclosure was a rotten wood cover. The sewer holding
tank is below ground and exposed to possible storm water intrusion.

Rotten wooden enclosure was repaired within weeks of the inspection. No other work
was completed due to funding issues.

Zola's sewer upgrade is the last upgrade needed to complete Harbor Sanitary request.

It has come to our attention that similar projects with public funding that exceed $50,000
are subject to prevailing wage rate laws.

Pacific Excavation has completed two sewer upgrades this year at a total of $45,800.
Estimate to complete Zola's sewer upgrade is $17,800. Combined total would be
$63,600.

BOLI prohibits dividing projects to avoid prevailing wage rates.

Requesting the Board to have staff investigate possible BOLI commission exception to
the $50,000 limit or proceed per BOLI requirements to complete this work. Further
inquiry will be required to find out ramifications this will bring on prior work completed.
Another question to the Board, is the sewer upgrade worth the cost vs the condition of
the building. This upgrade will outlast the building and what is the future of the building in
the next few years.

DOCUMENTS
o Photos of existing sewer system, 4 Pages.....cccvviiiiiieiii i Page 1
¢ Pacific Excavation paymentstodate........ccooveiiiiiiiiiii Page 5
» Pacific Excavation quote for Zola's Sewer Upgrade...........oocoeviiiiiiiinnnn, Page 6
 BOLI Prevailing Wage Rate Laws, Exemptions.......cccocvvivierniiinnenniininnn Page 8
o BOLI Public Agency Responsibilities............ccccoeeiiiiiiiiiec e, Pagei0

COMMISSIONERS ACTION

Requesting the Board to have staff investigate possible BOLI commission exception to
the $50,000 limit or proceed per BOLI requirements to complete this work. Further
inquiry will be required to find out ramifications this will bring on prior work completed.
Another question to the Board, is the sewer upgrade worth the cost vs condition of the
building. This upgrade will outlast the building and what is the future of the building and
tenant in the next few years.
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6:01 PM Port of Brookings Harbor

12/0617

Type Num Date
L | N L]

Bill Pmt -Cheack 149 1117/2017
Bill Pmt -Check 132 08/03/2017
Total

Bill Payments for Pacific Excavation, Inc

All Transactions

Amount
RS ——

15,600.00 Slugs N Stones Sewer Upgrade
30,200.00 Retail Restroom Sewer Upgrade

45,800.00

S
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79 N. Danebo Ave

Pa c'- fi C Eugene, OR 97402

Phone: 541-726-7380
Excavation Fax: 541-726-7943

CCB 135018

I BID PROPOSAL

Project: Pump Station-Zola's Bid Date: 17-Nov-17 Estimator: Beau Soleshee
Location: Braokings, OR Arch/Engr. N/A Cell Number: 541-619-4196
Bid to: Port of Brookings Plan Sheets N/A Email Address: Beauf@pacificexc.com
Attn: Brent Plans Dated N/A
Phone: 541-661-7280 Addenda Rec'd: N/A

Fax: I Shests Attached: NIA I

Pacific Excavation proposes to provide Labor, Equipment, and Materials to perform the following:

Demo:

Remove and dispose of the existing steel cover,

Remove and dispose of the existing pumps, piping, and supporis.

Pacific Excavation onsite during pumping and cleaning of existing pump station.

Site Work:
Clean-up and restore site back to existing or better condition.
Install 8'x6'x4" thick concrete appron around wetwell lid.

Pump Station:
Supply and install new pumps, floats, and piping. Installation will be similar to the

existing pumps and piping configuration.

Supply and install new plastic riser and lid for the existing wetwell. Wetwell riser
will be sealed to prevent water penetration. All pipe penefrations will be sealed.
Make connaction to existing discharge line to allow for a complele working systam.
Start-up and testing of the pumps,

Pacific Excavation onsile during cleaning and removal of sewer in pump station.
(Sea Conditions of Bid Below)

Eloctrical:

Make electrical connections for the pumps and utilize the existing pump controt panel.

Pumps provided are 1/2* HP, 208-230 Volt, Single Phase, and 6.8 Amps.

Supply new supporls far the existing pump control panel. If not requirad there Is $500.00 credit.

[Pump Station s 17,800.00 |

Conditions of Bid:
This is a Lump Sum Price Proposal for ilems Shown.
Price quole Is contingant upon accepltance within 30 days.
Propasal is based on commercial wages.
Al Work to be Performed During Standard Hours, 7:00 AM to 5-:00 PM - Nights / Weekends are Not Included.
Pravide a 1 year install warranty. Equipment supplied limited wamanty per Manufacturer.
Port of Brookings to remove (Vac-x} any sawer left over in pump station prior and during removal of existing
pumps and piping.

Exclusions:
Bonds, Permits, Bullders Risk, City - County - ODOT Fees
Density Testing & Special Inspection
Survaying
Coatings & Painting
Erosion Control Measure
Construction Fencing or Temporary Facilities
Landscaping, Seeding, Topsoil, and Irrigation - Including Sleeves
Handling of Contaminated soll.
Any Utllities other than listed above
Asphalt & Concrete Instaflation or Replacement
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Terms and Conditions

PACIFIC EXCAVATION, INC. (Pacific)

Pacific agrees lo provide all labor, aquipment and matertal to perfonm the work d int the p 1 fantm ding to the plans and

specifications lor the project described on the proposal form. Pacific reservas the right to subcontraci all o & portion of the work.

COMPLETION. The work o ba completed under this shall be d as 3005 a3 possibie or within days after receipt
of & signed contracl.  The work shall ba completed as soon as possible or within calendar days aflar commencing the work, subject to
normal dalays, weather conditions, delays bayond Pacific's control and pny delays caused by Customer o lts agents, If Padific's delay is caused by Customer.
by any other et 1 played by C , o for any reasons beyond Pacific's conlrel. he completion dale shall be axtendad for a period
equivalent to the time lost for such delays. I Pacific suffers any loas by reason of any delay not the fautt of Pacific, Pacific Is entitfed 1o
tve from Cusl ion for all costs resulting from the delay, In no event shall Pacific be liabie for consagquential
damages | d by C nnnsullofmyhﬂunbyPndﬂctnp-ﬁuﬂnmlsmm:L
EXTRA WORK. All axira work requested in ction with thla contract shall be accomp only upon written authorization of tha Custoner

or Customars agent, and Pacific. The Pacific Extra Work Authorization form is hareby agreed to ba written authorization to proceed

with work and agreement to pay for work per tontract terms . Notwithstanding the loregaing, Pacific shall ba antilled to payment for changes
quested orally by Cust . It the parties are unable 1o egres regarding a price adjustiment, any axira wark shall be paid on a cost plus basiy,

in with Pacifics dard charg

PAYMENT. Pacific shal makes manthly progress billings for work completsd on or sboul the 25th of sach menth, and the paymanl on each
such biling shall be due and payable in full on the 10th of the month fofiowing the progress biling. A late charge of two percent (2%) per
manth will be impesed on past due bat Final billing is dus 10 days afiar recoipl of final billing invoica.

|f any of such paymaents are not paid when due, Pacific may., at its option and scle discralion and without prejudics 1o any other remedies
avallable to t end while any such payment remalns unpald, refusa further performance of the terms and conditions of this contract and
remave lts man and aquipmant from tha job sita until all paymants are trought current, tha exercise by Pacific of this option to suspsnd further
performanca shall nol subject it to any claima of liability by or to Customer for damage of any kind or natura resutting directly or indirectly from
such exercise,

RETENTION. Mumnly progress billings shall inchude a 5% relsntion amount, All retention sccumulated shall be held by Customer or Cusiomers Agant
until ﬁna! p and P procad have baen complated (see below). Onca final inspection, accaptance, and punchiist items have bean
cof ¢ C shall rel all within 10 days from final compistion dale.

ESCALATION. All materia! supply escalation for pipe snd asphet! shall be passed on io Cusiomer. Asphal escalation shal be datermined by tha Oregon
Dept, of Transportation's Monthly Asphalt Cemant Material Prica, (sa# attachment A)

LIENS. Pacific fully reserves the rights to assert any and aft liens against Customer and third parlles erising under al appHcable Federal, State,
and Local lien and bond clalm siatutes, in the event the ameounts staled in this contract are not paid when due.

SUB-SURFACE Any area tuned over lo Pacific for the performance of work sheuld be firm and unylalding and under no circumatancea shall
Pacific ba respansibis for the condilions of the base below the grade at which its portion of the work bagins, or for any dafects or fallures
In s work due to the condition of such base.

WORKING CONDITIONS If Customer insists upon complstion of work against the advice of Pacific because of weathar or sub-surfaca conditions,
Customer assumas all risk for defects and all axtra costs dua o such weather or sub-sutface conditions.

BURIED UTILMES. Tha Cust the dsk of damage to buried, or otherwisa concealad, utility linas or other facilities or objects. Pacific
accepts no Hability for damaga resulting to utilides of ather facililies or objects burled, or ciherwisa concealed, benealh the area of construction.

PERMITS AND LICENSES, It shall be ihe Cusismars responsibiiity to obtain end pay the casts of all permits end quired lo pilsh
the work coversd under this contract.

CONCEALED CONDITIONS. |f conditions 2re encountered during the work which are aither concealed physical conditions which differ materially from
thass specified in the plans and spacificstions or are unkwwn and unusual irl nam which dilfer malerially from thoss ondinarity found, Pacific is

enlitted 10 a chenge in the conlraci price and time for p to y P te it for the changed condltions so sncountered, and
Pacific may suspend porloﬂnana until lhe parties agrae to additional p jon. If Pacific ters or suspects that il may encountar

any as defined under any stale or federal environmental law, Pacific may | dlately suspend perft pending &
delermination of compliance with all such i laws and C *s respansibiity with respect to such h dous ials. C shall
indemnily and hold Pacific harmlass from any loss, kability or axp in with guch h dous material

FINAL INSPECTION AND ACCERTANCE. Pacific shall nolify Customer when the work is substantially completed . Wilhin 10 days after such notice,
Customet shall make 4 Bnal inspection and provide 1o Pacific a punch list of thosa itama which Customer believes requine complation prior

to final acceptance, il any if Customer fails to provide such a punch lisl, the work shall be d d pleted and pay i in full shall be forthwith
mada lo Pacific including any relainage.

DISPUTES. In the event of a dispute or conlroversy arising between the parties lo this agreemant, the parties, and each of them, are agreed thal sald
controversy shall be resolved in accordance with the arbitration procadures set forth in ©.R 5. 33.210 through 0©.R.5..33.340, and thal the parties,

snd esch of them, shail ba bound by the ssid procedures and tha award made thersunder: provided, b , that ing herein is i i

void any substantive rights of Pacific, provided by law and particularly any rights to file & ic's lien, excepting that the procadurs for

foreciosing said lien shal ba lhrough a Board of Arbitration as agreed hereto by the partias.

LEGAL EXPENSE. If any legal procaeding is commencad Lo interpret ar eni any provision of this ag including any arbitrati ding,
the prevailing party shall be entitied lo recover a reasonable atiorney's fea in such proceeding, or 2ny appeal thereol, in addition to the ts
and disburserents allowed by the law.

HAZARDOUS MATERIALS. Qwner represants and warants to Pacific that thers are no envi y hazand ials or wasies containad on the
proparty of on of In tha sofl lo be eacavalad and/or remeved by Pacific, and there are no p y hazard| i cmdiﬁonlunmapmpmymdthat
praparty has not been identified by any povemmental agency as @ site upon which, or potentially upon which i y hava bean

{or may have been) located or deposited. Cwnier agrees o Indemnify and hold Pacific harmiess for any and all damages, claima, d ds, and judg i
arising from or connacted in any manner with hazardous malsrials or wasias, or hazardous environmental conditions, on the property of in tha scil to be
excavated or removed by Pacific.

WARRANTY, Unless otherwiza stated in Project Specificali Padific all ials or services provided by Pacific to ba of good quakity and
workmanship snd free from defacts under nommal proper usa 8nd service for 8 patiod of one (1) year from (ha dale of substantial completion of the peoject.
Pacific provides no y fof defacts caused by sub-surfaca conditions andfor failure of materials previousty supplied by cthers. Hf defects cccur, Pacific

thall be notifisd immadiately.

Agread: Date___J_
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Exemptions from the PWR
Law

A project may meet the definition of the term “public
works,” but if one of the following exemptions applies
to the project, the project will not be subject to the PWR
law.

» Projects Costing $50,000 or Less

Except for the construction or installation on public
property of any device, structure or mechanism that
uses solar energy, the PWR law does not apply to
projects costing $50,000 or less. This amount is based
on the cost of the entire project, not individual
contracts. The total project cost includes the value of
work performed by every person paid by a contractor or
subcontractor for the person’s work on the project. The
price of a project also includes all materials and
supplies, if purchased specifically for the project.

The total project cost does not include the value of
donated materials or work performed on the project by
individuals volunteering to the public agency without
pay. ORS 279C.810(2)(a); OAR 839-025-0100(1)(a)

If a project begins with a total project cost under
$50,000, but change orders increase the project cost to
more than $50,000, the entire project will be subject to
the PWR law, including all work already performed on
the project. QAR 839-025-0100(1)(a)

» Projects That Do Not Use Funds of a Public
Agency

Generally, the PWR law does not apply to projects for
which no funds of a public agency are directly or
indirectly used. The exceptions to this are for the

21
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Public Agency Responsibilities

Public agencles must comply with a host of legal contracting requirements. This guide covers only those
requirements related o the PWR law. The Oregon Attorney General's Public Contracts Manual has
information about other statutes, rules and guidelines that apply to public contracting.

Planned Pubilc Improvemant Summary

An agency must submit to BOLI a list of public improvements it plans to fund during the coming budget
period. The agency must submit the list at feast 30 days before it adppts a budget, and should revise the
list if ks plans change. If an agency plans to use its own personnel and equipment to perform any project
estimated W cost more than $125,000, it raust also provide documentation showing that it Is less
expensive for the agency to use its own resources than it Is to contract out the project. Once fled, all
dotuments are public records. Fllings should be made with the Prevalling Wage Rate Unit, Wage and Hour
Divislon, Bureau of Labor and Industries, 800 N.E. Oregon Street #1045, Portfand, Oregon 97232. Forms
are available for providing this information (WH-116 and WH-119); they can be found In the back of every
PWR rate book and on BOLI's website at www.orecon.qov/boli, ORS 279C,305; DAR 839-025-0008

Notlce of Public Works

Agencles are required to notify BOLL within 30 days after awarding any public works contract subject to
PWR law. Agencies must provide BOLI's Notice of Public Works form (WH-81), and Include a copy of the
disclosure of first-tler subcontractors submitted by the contractor to the public agency pursuant to QRS
279C 370. These must be provided to the Prevailing Wage Rate Unit, Wage and Hour Divislon, Bureau of
Labor and industries, 800D N.E. Gregon Street, #1045, Partltand, Oregon 97232,

When a project Is 2 publi¢ works project of the type described In ORS 279C.800(6){a)(B), (C), ([} or (E)
{l.e, & public werks praject for which no public agency awards a construction contract), the pubic agency
that enters into an agreement to provide funds, occupy or use the project, or allow canstructlon to acur on
public property must submit the WH-81 farmn to BOLI. The form |5 due at the time the agency enkers into
an agreement for the project. ORS 279C.B35, DAR 839-025-0013

Prevalling Wage Fee

On all projects subject to the PWR faw, the public agency must pay a fee to BOLIS PWR Unit for every
contract awarded to a contractor. The amount of the fee due Is one-tenth of one percent {.001) of the
contract price, however, there ts a minimum fee of $250 and a maximum fee of $7,500. The fee is due at
the same time the public agency submits the Notice of Public Works (WH-81) form. If a public agency
awards multiple contracts on a single project, a fee is due for each contract awarded. The public agency
must submit a Public Work Contract Fee Informatlon ferm (WH-39) with payment of the fee. This form can
be found In the back of all PWR rate bogks, and also on BOLl's website at www oregpn.gov/boli. BOLI
Issues a Certificate of Payment as procf of payment

The public agency must submit a Fee Adjustment form (WH-40) to BOLI within 30 days of the final
progress payment after completion of the contract when change orders increase or decrease tha original
cantract by $100,000 or more. If the fee would change by $100 or mare, the public agency must pay any
additional fee and submit the adjustment form. If BOLI owes the public agancy & refund, the bureau issues
it once the adjustment form is processed.

If a contract does not have a “hard” bld amount, the public agency should base the initlal fee an the
guaranteed maximum. Once the project Is complete, the public agency may flle an adjustment form that
reflects the actual cost of the project. If there i$ no guaranteed maximum amaunt, the agency must make
a good falth estmate of the contract price and calculate the fee based on this estimated amount, ORS
279€.825; DAR 839-025-0200 et seq.

When a project is a public works project of the type dascribed in ORS 279C.BOG(6)(3)(B}, (C), (D), or {E),
{l.e., a public works project for which no public agency awards a construction contract), the public agency
that enters into an agreement to provide funds, occupy or use the profect, or allow construction to occur on
public property must pay a PWR fee to the PWR Unit, The amount of the fee is based on the total project
amount. If the total project amount Is not known, the public agency must base the fee on the guaranteed
maximum amount of the project or must make a good faith estimate of the contract price. If multigle
agencies commit funds or will occupy or use the space, If not otherwise previously agreed upon by the
agencies, the fee will be pro-rated proportionately based on the amgunt of funds provided or the space
occupied or used by each agency. QAR 839-025-0230

Contracts and Contract Specificatlons Require Specific Provisions
Public agencles must Include certain items In the cortract specifications and In the contracts for prajects
subject to the PWR law.

Contract specifications must include:

* & provislon stating the applicable prevalling wage rates, including any appropriate amengdment. A
statement Incorporating the rates by reference will satisfy this requirement, but the reference must be
specific s to the titie and date of the publication that applles, and the date of any amendment that
applies. ORS 275C.830({1)(a); OAR 839-025-0020(4) and (5)

« If the project is subject to both the state prevailing wage rate law and the federal Davis-Bacon Act, a
requirement that the contracter pay the higher of the applicable state or federal prevailing rate of wage
ORS 279C.830(1)(b); OAR B39-025-0020(4)(c)

* A provision that the contractor and every subcontractor must have a public works bond filed with the
Construction Contractors Board before starting work on the project, unless exempt, ORS 279C.830(2);
OAR 839-025-0020(e)

Contracts must include:

* A provision that workers must be pald not less than the applicable state prevailing rate of wage. ORS
279€.830({1)(c); OAR B39-025-0020(3)(a)

+ If the project Is subject to both the state prevailing wage rate law and the federal Davis-Bacon Act, a
provision that the contractor pay the higher of the appicable state or federal prevaillng rate of wage. ORS
279C.830(1)(d); OAR B839-D25-0020(3)(b)

« A provision that If the contractor falls to pay for {abor and services, the agency can pay far them and
withho'd these amounts from payments to the contractor. QRS 279C.515; OAR 839-025-0020(2)(a)

http://www.oregon.gov/BOLI/WHD/PWR/Pages/W_PWR_Contracting.aspx
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Prevailing Wage Public Agency Responsibilities Page 2 of 4

= A provision that the contractor must pay dally, weekly, weekend and holiday overtime as required in ORS
279C.540. ORS 279C.520({1); OAR B39-025-0020(2){b)}

= A provision that the employer must glve written notice to the workers of the number of haurs per day and
days per week they may be required to work. ORS 279C.520(2); OAR 832-025-0020(2)(c)

+ A provision that the contractor must make prompt payment for all medical services far which the
contractor has agreed to pay, and for all amounts for which the contractor collects or deducts from the
worker's wages. QRS 279C.530; OAR B839-025-0020(2)(d)

* A provislon that requires the contractor to have a public works bond filed with the Construction
Contractors Board before starting work on the project, unless exempt. ORS 279C.830(2)(2); OAR 839-025
~0020{2){e)(A)

* A provisign that requires the contractor to Include In every subcontract a provision requiring the
subcontracter to have a public works bond filed with the Construction Contractors Board befare starting
work on the project, unless exempt, ORS 279C.830(2)(b); OAR B39-025-0020{2){e}{B)

Public agencles are jointly and severally llable for any unpaid prevailing wages unless they have Included a
statement in the contract documents, such as the contract, specifications or the advertisement for bid, that
all warkers must be pald the applicable prevaillng wage rate, ORS 279C.855(3}, OAR 839-025-0080(4)

If a public works project Is subject to the Davis-Bacon Act but the pubile agency falls to include the state
and federal prevailing rates of wage tn the specifications, or falls to pravide tn the contract that workers on
the publlc works must be pald not less than the higher af the applicable state or federal prevalling rate of
wage, and the workers on the project are paid the lower rather than the higher prevailing wage rate, the
publlc agency s llable to the workers for the difference between the lower and the higher rate, plus an
equal amount as liquidated damages, for every hour worked. ORS 279C.A855(4), OAR 839-025-0080({&)

Applicable Rates for Public Works Projects

Generalty, the applicable prevalling wage rates for a public works project are those In effect at the time the
Lnitial specifications are first advertised for bld sclicitations by the publlc agancy. The rates in effect at that
time are the rates that are to be used for the duration of the project.

Agditional provisions exist for determining the applicable rates for the fallowing:

a Projects Subject to Both State and Federal PWR Laws
1f the project is subject to both the state prevailing wage rate law and the federal Davis-Bacon Act, the
publi¢ agency may opt to use the fedaral method described in 29 CFR 1.6 to establish the applicable state
prevalllng wage rates for the project. OAR B839-025-0020(4)(d)

* Projects Using a Construction Manager/General Contractor {CM/GC)

When a public agency uses a CM/GC on a public works project, the CM/GC will generally perforrn varicus
pre-construction tasks such as design phase development, constructabllity reviews and cost estimating. A
guaranteed maximum price for completion of the constructlon-type work Is typleally established by
amendment of the initial contract after the pre-construction tasks are complete. The CM/GC then typically
acts as the General Contractor and begins the subcontracting process. Use of a CM/GC to manage public
works projects for a public agency does not relieve the agency or the CM/GC of their responsibllities under
the prevalling wage rate regulatiens.

The rates in effect at the time the CM/GC contract becomes a public works contract are the applicable rates
to be used for the duration of the project. The CM/GC contract becomes a public warks contract either
when the contract first constitutes a binding and enforceable obligation on the part of the CM/GC to
perfarm or arrange for the performance of construction, reconstruction, major renovation or painting, or
when the CM/GC contract enters the construction phase, whichever occurs first.

For example, the CM/GC will have a binding and enforceable cbligation to perfarm or arrarge for the
performance of constructian after the public agency and CM/GC commit to the guaranteed raximum price.
The CM/GC contract enters the “construction phase” when the agency first authorizes the performance of
early construction-type wark directly related to the public works project. OAR 839-025-0020{§)

= Public/Privata Projects

For projects that meet parts (B}, (C), (D), or (€) of the deflaition of "public warks” (l.e., projects en which
no public agency awards a construction contract), the applicable rates are those in effect at the time the
public agency first enters Into an agreement with a private entity for the project. After that time, the
specifications for any contract for the public works shall include the applicable prevaitng rate of wage. ORS
279C.B30(1)(e)

Residential Prajects and Rates

BOLI has modeled its definition of “residential ¢construction” after the U S, Department of Labor's definition
of such projects. Generally, resldential construction projects are projects for the construction,
reconstruction, major renavation or palnting of a single family house or apartment buliding of no more than
four starles in height. The residential project Includes all Incidental ltems asscclated with the project, such
a5 site wark, parking areas, utilities, streets and sidewalks. OAR 839-025-0004{24)(a)

BOLI does not survey or publish residential rates, 5o resldential construction projects as defined tn OAR 83%
-025-0004(24) and subject to Oregon's PWR law generally use the federal residentlal Davis-Bacon wage
rates. These rates can be found on the U S, Department of Labor’s website, www wdol gov. The federal
residential rates apply to residential construction projects subject to Oregon's PWR law, even If the project
Is not subject ta the federal Davis-Bacon Act. Howeaver, if the federa) residential rate far a particubar trade
or classification is ever less than Qregon’s minimum wage rate required by ORS £53.025, no less than
Oregen's minlmum wage must be paid to the warker.

In some instances, there are no applicable federal residentlal wage rates for certain trades or
ciassifications. If a wage rate is needed on a resldential project subject to both state and federal prevailing
wage rate law, a request for 3 special wage rate determination should be submitted according to the
federal requirements in Title 29 CFR, Part 5.5(a)(1){ii))

If a wage rate is needed on a residential project that is subject only to Oregan’s PWR law, the public
agency must submit a request for a spectal wage rate determination to BOLI at least 15 days prior to the
date the specifications for the project are first advertised. If a public agency fails to request a spectal wage
rate determination as required, the rates in the applicable BOLI rate book will apply to those trades or
classifications for which there is no applicable federal residential rate. QAR 835-025-0037

Ensuring a Paymant Bond is Filed When Raqulred

The putllc agency should verify that the contractor files a payment bond or posts another security when
required pursuant to ORS 279C.380 and 279C.390, If the agency fails to do so, it is jointly liable with the
contractor for any unpaid prevailing wages. The agency may pay any claims for unpald labor and deduct
the amaunt of the clalms from the amgunt It pays the contractar. ORS 279C.625

Withholding Retainage

In addition ta any other retainage obligated by the Public Contracting Code, the PWR law requires public
agencies to withkold 25 percent of any amaunt eamned by the prime contractor If the prime contractor does
not tum In its certiflied payroll reports each month. Once the certified payroll reports have been submitted,
the public agency must pay the 25 percent withheld within 14 days. ORS 279C.845(7); OAR 839-025-0010
(5)

http://www.oregon.gov/BOLI/WHD/PWR/Pages/W_PWR_Contracting.aspx 12/6/2017
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BOLI Prohlbits Dividing Projects to Avoid PWR
Public agencles may not divide a project to avald compliance with the PWR law. QRS 279C 827, QAR B2%-
025-0310

BOLI treats separate contracts for the same project as a single project for PWR purpases and may Issue an
order compelling the viclating agency to treat the contracts as a single project.

The bureau looks at a number of factors to decide If separate contracts actuatly constitule a single project,

such as:

» The physical separation of project structures;

* Whether a single publc works project inciudes several types of Improvements or structures,

* The anticipated outcome of the particular improvements or structures the agency plans to fund;

* Whether the structures or improvements are sirmilar to one another and combine to farm a single, logica

entity having an

overall purpose or functian;

« Whether the werk on the project Is performed In one time period or in several phases as cornponents of a

larger entity;

« Whether & contractor or subcontractor and their employees are the same or substantially the same

throughout the particular

project;

* The manner In which the public agency and the contractors administer and Implement the praject;

+ Other relevant matters a5 may arise in any particular case.

1t 2 public works project is of the type described In ORS 279C.800(6)(2)(B) or (C), the Commissianer of the
Bureau of

Labor and Industries will divide the project if appropriate, considering the above factors, so that the pars
of the project

that da not Include public funds ar that will not be occupled or used by the public agency will not be subject
to the PWR

law,

Additlonally, If a project includes parts that are publicly owned and parts that are privately owned, the
commissianer will

divide the project if appropriate, cansidering the above factors, so that the parts of the project that are
privately awned

ara nat subject to the PWR law. Interested parties must submit 8 coverage determination request to BOLI
when

considering such a division of a project. ORS 279C.827; OAR 839-025-0310; ORS 279C.815

Agr s with Agencles of Other States

A public agency In Oregon Is prohibited from entering into an agreement with angther state, or a politica
subdlvision of

ancther stale, that allows a contractor or subcontractor to pay less than the applicable prevalling wage rate
on & public

works project. ORS 279C B29

A Checklist for Public Agencies
Required:
QO Submit the Flanned Public Improvement Summary (WH-118) ta BOL! prior to each budget period
2 Include the prevailing wage rates, pubiic works bend requirement and other reguired language In the
contract and the

contract specifications.
0 Submit the Notice of Public Works form (WH-81) and copy of the disclosure of first-tier subcontractors
to BOLI within 30

days after awarding the contract,
0 Submit the PWR fee and Public Works Fee [nformation farm (WH-33) to BOL] for every public works
contract awarded,

within 30 days after awarding the contract or committing funds to the project
O Verity that the agency has not contracted with any of the contractors on BOLI's current List of
Contractors Ineligible to

Recealva Public Warks Contracts. This list of debarred contractors is on BOLI's webshe at

HWW.0regon,gov/boli.
O Require that the contractor has a payment bond or has obtained a cashier's theck or certified check,
unless exampt.
QO Withhoid 25 percent of any amount earned by the prime contractor if the prime contracter falls to
submit Iits certified payroll

reports as required

Suggested:
0 Verify that the project manager has knowledge of construction and worker classifications
O Verify that subcontractors knaw that the job Is a prevalling wage rate Job.
Q Verify that none of the subcontractors working on the praject are on BOLI's current List of Contractars
Ineligible o Receive
Public Warks Contracts
O Confirm that the correct prevaillng wage rates and the details of any benafit pfans are consplcuousty
posted on the project
site.
O Vertfy that all contractors and subcontractors are ursing the correct work classifications.
QO Confirm that a1l contractors and subcontractors are filing complete and accurate certified payrolls, and
are paying
emplayess the correct prevailing wage rate

Public Contracting Requirements
For information about public contracting requirements that fall outside of the PWR law, see the Oregon
Attorney General’s Public Contracts Manual.

Help us improve! Was this page helpful? m
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Oragon Administrative Rules i QOregon gov ° image to get a free download of the reader from
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